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NOTICE 

It is believed that the information in this book will be most 
welcomed by the hard working men and women of America. This book 
has been written to provide the author's findings and opinions based on 
research and analysis of the subject matter covered. The information is 
not provided for the purpose of rendering legal or other professional 
services, which can only be provided by knowledgeable professionals. 

As there is always an element of risk in standing up for one's 
lawful rights, the author and/or publisher disclaims any responsibility or 
liability for any loss incurred as a consequence of the use and application, 
either directly or indirectly, of any information herein. 
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PUNCTUATION 

In contrast to normal American usage, where a logical and exact 
distinction is more important than usual, periods and commas will be 
placed outside the quotation marks. 
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INTRODUCTION 

This book has been written for the benefit of the hard-working men 
and women of America. It is my opinion that Americans have been 
exploited by the politicians, the news media, and the public school system, 
which in turn have been controlled by the world banking powers. It is 
hoped that this book will clearly show that Americans have been provided 
massive amounts of misinformation regarding the so-called "income" tax, 
the so-called "social security" system and the current money system. It is 
further hoped that this book will provide at least some of the missing 
information that has been withheld from Americans for so many years. 

In the very early days of 1981, I came to the realization that I, 
along with most Americans, could not possibly be liable for or subject to 
any so-called "income" tax. My conclusions were based on the 
Constitution of the United States and United States Supreme Court 
decisions. Since I could not be liable for or subject to any so-called 
"income" tax, I chose not to file tax forms, and I have not filed since. I 
was not, however, satisfied with my rudimentary knowledge of the few 
United States Supreme Court cases I had read. I realized that there was 
much conflicting information being perpetrated upon those individuals 
who had made the same choice I had made. I found attorneys putting out 
opinion letters that were in conflict with what the United States Supreme 
Court had said in earlier cases. I also learned that individuals were being 
convicted for supposedly violating the tax laws. 

I chose not to be intimidated by the IRS, and I also chose not to be 
satisfied with conflicting information. I continued to study, and have since 
studied many, many court cases. In 1986, I wrote The Best Kept Secret, 
"Taxpayer" v. Nontaxpayer. In 1989, I wrote If You Are the Defendant. 
With each book, my knowledge increased. Today, I am more confident in 
my position than ever. 

If the government actually needed to collect revenue through the 
so-called "income" tax scheme, perhaps my position would be different. 
But early in my research I found that government has many effective ways 
to collect the needed revenue without infringing on the private lives of 
individuals. The scheme of collecting revenue under the name of the so
called "income" tax and the so-called "social security" tax was for social 
planning and to keep otherwise free Americans in a state of economic 
slavery. 
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Not only does all of this become a rights issue, but because of the 
fact that Americans have been so deceived with so much false information, 
I find that I must study the issues and report on my research as accurately 
as I possibly can. It is my hope that the information in this book will not 
only enlighten many private American citizens, but will give them the 
courage to learn to stand up for their own inalienable rights which were 
secured by the United States Constitution. 

One very important fact my research reveals is that the law is on 
your side if you just learn how to use it. 

x 

I wish you the best, 

Otto U. Skinner 



Chapter 1 

DO NOT ASSUME 

Assuming that something is true, and later finding out that it is not 
true, can be a very expensive mistake. Sometimes an erroneous 
assumption can be a very expensive mistake in our personal lives. 
Sometimes an erroneous assumption can be a very expensive mistake for 
the people of an entire nation. The people of Troy assumed the wooden 
horse was an innocuous gift. This erroneous assumption turned out to be a 
very expensive mistake for the people of Troy. 

When it comes to filling out government tax forms, most people 
either assume the tax preparer knows what he is doing, or the people 
complete the forms themselves assuming they know what they are doing. 
They all assume they know what certain terms mean, but they do not 
realize that these terms have very special statutory definitions which have 
been very carefully, and perhaps cryptically, crafted for purposes of the 
revenue laws. 

In discussing the cryptic (hidden, secret) language of the Internal 
Revenue Code, a law school textbook on federal income taxation states: 

The cryptic language of the Code has a key, a style which 
you, as have others before you, can learn to understand. 
Cases and Materials on Fundamentals of Federal Income 
Taxation, by James J. Feeland, Stephen A. Lind, and 
Richard B. Stephens, Professors of Law, University of 
Florida, Second Edition, The Foundation Press, Inc., 1977, 
Mineola, New York, page 3. 

For example, do you know what the definition of the term 
"taxpayer" is for purposes of the Internal Revenue Code? You will find 
that Congress has provided a very strict and narrow definition for the term 
"taxpayer" for the purposes of the Internal Revenue Code. Have you or 
your tax preparer merely assumed that you were a "taxpayer" for 
purposes of the internal revenue laws? Before you complete another tax 
form, there are certain assumptions you should not make. 

• Do not assume that you are liable for any so-called "income" tax. 

• Do not assume that you are subject to any so-called "income" tax. 
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• Do not assume that you are liable for any so-called "social security" 
tax. 

• Do not assume that you are subject to any so-called "social security" 
tax. 

• Do not assume that you know the difference between a tax liability (in 
the sense of an amount owed) and being liable for a tax. 

• Do not assume that there is no difference between having a tax 
liability (in the sense of an amount owed) and being liable for a tax. 

• Do not assume that you have "taxable income" as that term is defined 
in the internal revenue laws. 

• Do not assume that you have "adjusted gross income" as that term is 
defined in the internal revenue laws. 

• Do not assume that you have "gross income" as that term is defined in 
the internal revenue laws. 

• Do not assume that you have a "taxable year" as that term is defined 
in the internal revenue laws. 

• Do not assume that you are a "taxpayer" as that term is strictly and 
narrowly defined in the internal revenue laws. 

• Do not assume that you are a person required to keep books and 
records. 

• Do not assume that you are a person required to make a tax return. 

• Do not assume that you know what the term "return" means for 
purposes of the so-called "income" tax. 

• Do not assume that you know whether the so-called "income" tax is 
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imposed on people, or property, or activities. 

Would you guess that the so-called "income" tax is imposed on 
people? 

Would you guess that the so-called "income" tax is imposed on 
property? 

Would you guess that the so-called "income" tax is imposed on 
activities? 

In which statute, ~, of the internal revenue laws does it impose 
a tax on that particular subject? (People, property or activities?) 



Chapter 1 DO NOT ASSUME 

NOTE: Keep the following questions in mind. You will 
find they become very important when you are dealing with 
the internal revenue laws. 

1. Upon what, exactly, is the so-called "income" tax 
imposed? People, property or activities? 

2. In which statute, if any, is a tax imposed on that 
particular subject? 

• Do not assume that "income" is the subject of the so-called "income" 
tax. 

• Do not assume that you even know what the word "on" means in the 
phrase "taxes .Qil incomes". 

• Do not assume that you even know what a "dollar" is. 

• Do not assume that the so-called "social security" is some sort of 
savings plan. 

• Do not assume that you have a contractual right to any of the money 
that has been collected from you in the name of the so-called "social 
security". 

• Do not even assume that the so-called "income" tax is necessary for 
the good of America. 

It is probably safe to assume that many Americans have been 
assuming most, if not all, of the above. Many Americans have been 
wanting the politicians to lower the tax rates, yet look at all of the things 
many Americans have probably just assumed. Many Americans have 
even assumed the politicians were going to lower the tax rates. Yet, over 
the years, the percentage of a family's earnings that has been collected in 
the name of the so-called "income" tax and in the name of the so-called 
"social security" tax has continued to increase. 

The standard of living for many Americans continues to decline. 
Young people cannot buy the homes their parents were able to buy a 
generation ago. More and more Americans are ending up homeless while 
the national debt continues to rise. Politicians provide their own "reasons" 
(excuses) for what is happening to America. These "reasons" (excuses) 
change with the times. The politicians essentially tell the people what the 
people want to hear. The politicians essentially function on the basis of 
whatever the traffic will bear-whatever sophistry the people will tolerate. 
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Many Americans want government out of their lives, yet they 
merely assume so many things, and by doing so, allow government to take 
control over their lives. 

Isn't it time for Americans to take responsibility and not merely 
assume so many things? Do not the hard working men and women in 
America owe it to themselves, their children and their country to learn 
more about this so-called "income" tax and the so-called "social security" 
tax? 

I suggest that you not let others, including people in government 
and the taxing agencies, make any of the assumptions mentioned above. 

If any question of fact or liability be conclusively presumed 
against him, this is not due process of law. 
Black's Law Dictionary, Fifth Edition, page 449. 

The United States Supreme Court stated: 

Our system of taxation is based upon voluntary assessment 
and payment, not upon distraint. 
Flora v. United States, 362 U.S. 145, 176 (1960). 

Have you been completing and filing tax forms, and by doing so, 
voluntarily assessing yourself? Have you been signing these forms under 
penalties of perjwy, providing legal evidence which has been based upon 
your mere assumptions? 

It has been reported that millions of individuals no longer file tax 
forms. Some of these individuals (including myself) have not filed tax 
forms for over fifteen years. Do we know something you don't know? 

The purpose of this book is to provide knowledge and educational 
tools to help the hard working men and women of America free 
themselves from what might be properly described as hi-tech slavery. 

In order to do this, we must first lay out the basic principles of 
constitutional taxation. 

Questions will be presented and, where possible, the United States 
Supreme Court will provide the answers. This way, the reader will know 
that the information provided in this book is based upon authoritative 
documentation. Additionally, the reader will be advised of various 
sources from which the actual authoritative documents can be obtained so 
that he or she can personally verify the information. 
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Chapter2 

PRINCIPLES OF CONSTITUTIONAL TAXATION 

Before we can even make an educated guess as to the subject of 
the so-called "income" tax and the subject of the so-called "social 
security" tax, we are going to need to learn some basic principles of 
constitutional taxation. It has been established that governments have an 
inherent power of taxation. Governments have the power to tax whatever 
is taxable. However, as we will learn, not everything is taxable. 

The original thirteen States did not give the limited confederate 
government under the Articles of Confederation any power to tax. Later, 
the national government was created under the United States Constitution. 
The United States Constitution provides a limited grant of power to the 
national government. 

The Powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people. 
United States Constitution, Tenth Amendment. 

The States possessed the inherent power of taxation. The people of 
the States, through their representatives, gave the national government (by 
way of the Constitution) a concurrent, but complete, power of taxation, 
with one exception. The United States Constitution expressly forbids the 
national government from taxing exports. 

The power to tax was granted by Article I, § 8, cl. 1. 

The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defense and general welfare of the United 
States; but all duties, imposts and excises shall be uniform 
throughout the United States. 
United States Constitution, Article L § 8, cl. 1. 

The provision expressly prohibiting the national government from 
taxing exports is found in Article I, § 9, cl. 5. 

No tax or duty shall be laid on articles exported from any 
State. 
United States Constitution, Article l § 9, cl. 5. 
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At the same time the founding fathers granted the national 
government the power to tax, they laid down two rules which govern the 
imposition of the two great classes of taxes. Direct taxes are subject to the 
rule of apportionment. Indirect taxes are subject to the rule of 
geographical uniformity. 

The rule requiring indirect taxes (duties, imposts and excises) to be 
uniform throughout the United States is provided in Article I, § 8, cl. 1 
shown above. (The excise tax on the distilling of a quart of whiskey, for 
example, will be the same in California as it is in New York.) 

There are two clauses in the Constitution which require all direct 
taxes imposed by Congress to be apportioned (divided) among the States 
according to population. These requirements are found in Article I, § 2, cl. 
3 and Article I, § 9, cl. 4. 

Representatives and direct taxes shall be apportioned 
among the several States which may be included within this 
Union, according to their respective numbers, which shall 
be determined by adding to the whole number of free 
persons, including those bound to service for a term of 
years, and excluding Indians not taxed, three-fifths of all 
other persons. 
United States Constitution, Article l § 2, cl. 3. (In part.) 

No Capitation, or other direct, tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore 
directed to be taken. 
United States Constitution, Article l § 9, cl. 4. 

A capitation tax is a direct tax or imposition upon the person. 
Congress has never imposed a capitation tax. In the past, Congress has 
imposed direct taxes on property. (At one time slaves were considered 
real estate.) 

A direct tax upon real estate has been imposed by Congress several 
times in the history of the United States, starting as far back as 1798. 
These direct taxes on real estate had always been apportioned among the 
States according to population. The last time a direct tax was successfully 
imposed by Congress was during the Civil War period. See Pollock v. 
Farmers' Loan & Trust Co., 157 U.S. 429, 573 (1895). 

Today, many people erroneously believe that the Victory Tax of 
1942 was a direct tax on wages, but as you will learn later, the Victory Tax 
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was not apportioned among the States and was not, and could not be, 
imposed as a direct tax without violating the United States Constitution. 

A direct tax on real estate is probably the easiest and least 
expensive kind of tax to administer. Congress must first decide how much 
money it wants to collect. The next step is to apportion (divide) the tax 
among the States according to population. 

For example, California has approximately ten percent of the total 
United States population and would be apportioned that percentage of the 
total amount of tax to be collected. Each State government can choose to 
pay the amount at once to prevent a federal collection. In absence of an 
immediate payment by the State government, the federal agency can 
divide the State's share of the tax by the total value of all the real estate 
within the State to arrive at a rate of tax per $100 of value. The federal 
agency can either make its own evaluation of each piece of property or use 
the valuations from the State tax rolls. The tax would then be assessed 
against each piece of property according to its value. In this manner, each 
property holder pays his equitable share in relation to the value of the 
property which he holds within that State. The expense of the tax against 
rental property could justifiably be passed on to the tenants so each person 
would pay his "fair share" according to the value of the real estate he uses. 

Such an example of a direct tax and the method of assessment and 
collection can be found in the revenue act of August 5, 1861, Chap. 45, 12 
Stat. 292, § 8 et seq., at 294. Section 8, in part, reads: 

Sec. 8. And be it further enacted, That a direct tax of 
twenty millions of dollars be and is hereby annually laid 
upon the United States, and the same shall be and is hereby 
apportioned to the States, respectively, in manner 
following: 

To the State of Maine, four hundred and twenty thousand 
eight hundred and twenty-six dollars. 

To the State of New Hampshire, two hundred and eighteen 
thousand four hundred and six and two-third dollars. 

To the State of Vermont, two hundred and eleven thousand 
and sixty-eight dollars. 

[etc., continuing with all the States, Territories, and the 
District of Columbia.] 
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Compared to other forms of taxation, the assessment and collection 
process involved with a direct tax on real estate requires fewer records, 
and also a smaller number of administrative personnel; especially if the 
evaluations which are already established in the State records are used. 
All of this results in lower tax collection costs for the entire nation. Also, 
a direct tax on real estate is more "up front" as compared to the many 
indirect taxes which are "hidden" in the price of the various articles of 
consumption. A direct tax (which must be apportioned) forces Congress 
to announce to the people how much money it intends to collect. The 
people, in turn, will want to know where this money is to be spent. An 
apportioned direct tax allows the citizens to be more aware of government 
spending, and in a better position to influence the spending habits of the 
congressmen. 

Additional benefits of a direct tax (imposed on real estate and 
apportioned among the States as shown above) are that it does not require 
anyone other than the tax collectors to keep books and records, it does not 
force private American citizens to waive their rights to privacy of papers 
and only the tax collectors would be forced to sign papers under penalties 
of perjury and threatened with criminal charges if they don't keep accurate 
records. Collecting revenue via a direct tax on real estate, rather than the 
present-day "income" tax method would result in a tremendous savings to 
the American people in time and money now spent on keeping books and 
records. This is to say nothing about a feeling of new found freedom on 
the part of the working men and women of America along with the 
opportunity to gain more control over their financial affairs. 

When the issue of an individual not paying any so-called "income" 
tax is discussed, often times the question is raised as to how the nation 
could survive if people did not pay "income" taxes. The purpose of this 
part of the discussion is to answer that question. There simply are other 
and better ways for Congress to raise revenue; such as an apportioned 
direct tax on real estate which has been used in the past. 

Some people will claim that a direct apportioned tax on real estate 
would not be fair because the average person in States such as Arkansas 
does not earn as much money as the average person in California. With a 
direct apportioned tax, the average person in one State pays the same as 
the average person in another State. While the average person in Arkansas 
may not earn as much as the average person in California, the living costs 
are offset to some degree by the fact that the shelter costs in Arkansas are 
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on the average lower than they are in California. People tend to migrate to 
the areas where they can live the best according to their personal 
standards. If they are motivated by finances, they will move to the area 
where they are better off financially. If half the people in Arkansas moved 
to California to earn more money, the shelter costs, starting with real 
estate values, would increase in California because of demand, and the 
shelter costs in Arkansas would decrease because of lack of demand. All 
in all, because of free markets, everything balances out to a reasonably fair 
degree. 

Another objection to a direct tax on real estate is that retired people 
no longer have the earning capacity to pay heavier property taxes. In these 
cases, extensions can be applied for with the tax coming due whenever the 
property ownership is eventually transferred to another party. 

The people who really want to see the American working men and 
women trapped in the present-day "income" tax system are probably tax 
attorneys, other people involved in the tax preparation business and, 
perhaps more importantly, others who are interested in financial control 
over the private American citizens. 

Now back to discussing the distinction between direct and indirect 
taxes. We now know that (at least according to the original Constitution) 
all direct taxes must be apportioned (divided) among the States according 
to population and all indirect taxes must be uniform. We next need to 
learn the difference between a direct tax and an indirect tax. For this 
information, we will tum to the courts, especially the United States 
Supreme Court. 

We will first discuss indirect taxes (duties, imposts and excises). 

A tax laid upon the happening of an event, as distinguished 
from its tangible fruits, is an indirect tax. 
Tyler v. United States, 281 U.S. 497, at 502 (1930). 

Some people think that the excise taxes on cigarettes and whiskey 
are taxes on the cigarettes or whiskey as property, but this is not so. The 
subject of these taxes is the manufacturing, importing or distilling of these 
products. A "sales" tax is not on the property sold but rather on the event 
(or activity) of the sale. The subject of an indirect tax (such as an excise 
tax) is never the property, but rather the event, activity, incident or 
occas10n. 
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NOTE: The terms "activity", "event", "incident" and 
"occasion" are used interchangeably in regard to indirect 
taxation. 

The United States Supreme Court tells us that: 

Excises are "taxes laid upon the manufacture, sale or 
consumption of commodities within a country, upon 
licenses to pursue certain occupations, and upon corporate 
privileges." Cooley, Const. Lim., 7th ed., 680. 
Flint v. Stone Tracy Co., 220 U.S. 107, at 151 (1911). 

When you are trying to decide whether the subject of a so-called 
"income" tax would be people, property or activities, always keep in mind 
that the subject of indirect taxes (duties, imposts and excises) is never 
property, but rather some taxable activity. 

The fact that a direct tax must be apportioned is again verified by 
the United States Supreme Court in 193 7. In one of the "social security" 
tax cases, Steward Machine Company was arguing that the tax collected 
from the corporation under the name of "unemployment taxes" was, for 
various reasons, unconstitutional. The Supreme Court held that it was a 
valid excise tax. The Court further clarified the fact that taxes on property 
and capitation taxes were indeed direct taxes and did indeed require 
apportionment. 

10 

The subject matter of taxation open to the power of the 
Congress is as comprehensive as that open to the power of 
the states, though the method of apportionment may at 
times be different. "The Congress shall have power to lay 
and collect taxes, duties, imposts and excises." Art. 1, § 8. 
If the tax is a direct one, it shall be apportioned according 
to the census or enumeration. If it is a duty, impost, or 
excise, it shall be uniform throughout the United States. 
Together, these classes include every form of tax 
appropriate to sovereignty. [citations omitted.] Whether 
the tax is to be classified as an "excise" is in truth not of 
critical importance. If not that, it is an "impost" [citations 
omitted], or a "duty" [citations omitted.] A capitation or 
other "direct" tax it certainly is not. 
Steward Machine Co. v. Davis, 301 U.S. 548, at 581-582 
(1937). 
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Also, in a 1960 case, the United States Court of Appeals, Third 
Circuit, confirms the fact that taxes on property must be apportioned. In 
an income tax case, Penn Mutual Indemnity Company challenged the tax 
as a direct tax on property and, therefore, unconstitutional because it was 
not apportioned among the States as the Constitution requires of direct 
taxes. Without going into many of the details of the case, certain excerpts 
will be cited. 

This is an income tax case where the Tax Court has 
sustained the Commissioner [of Internal Revenue] as 
against the taxpayer, 1959, 32 T.C. 653. 

Indeed, the requirement for apportionment is pretty strictly 
limited to taxes on real and personal property and capitation 
~. 

It is not necessary to uphold the validity of the tax imposed 
by the United States that the tax itself bears an accurate 
label. Indeed, the tax upon the distillation of spirits, 
imposed very early by federal authority, now reads and has 
read in terms of a tax upon the spirits themselves, yet the 
validity of this imposition has been upheld for a very great 
many years. 

We do not think it profitable, however, to make the label as 
precise as that required under the Food and Drug Act. 
Congress has the power to impose taxes generally, and if 
the particular imposition does not run afoul of any 
constitutional restrictions then the tax is lawful, call it what 
you will. 
Penn Mutual Indemnity Co. v. C.LR., 277 F.2d 16, at 17, 
19-20 (3rd Cir. 1960). (Emphasis and explanation added.) 

So once again it is confirmed that a tax on property is a direct tax 
and as such it must be apportioned among the States according to 
population. 

Additionally, we learn that the name of the tax does not determine 
the nature of the tax (capitation, property, duty, impost or excise), as well 
as the fact that the name of the tax does not determine the subject of the 
tax. So the fact that we have a tax called an "income" tax does not 
necessarily mean that "income" is the subject of the tax. 

The United States Supreme Court agrees. 
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The name by which the tax is described in the statute is, of 
course, immaterial. 
Dawson v. Kentucky, 255 U.S. 288, at 292 (1921). 

Can we be fairly certain up to this point that the so-called 
"income" tax and the so-called "social security" tax cannot be considered 
taxes on property, since neither one is apportioned among the States as 
would be required of direct taxes? That seems to be reasonable enough, 
but up to this point we have not identified the subject of either the so
called "income" tax or the so-called "social security" tax. 

We can also be fairly certain that the so-called "income" tax and 
the so-called "social security" tax cannot be considered direct taxes of any 
sort. But what is the subject of either of these taxes? 

A particular United States Supreme Court case which explains just 
how an indirect tax can be imposed on a revenue taxable activity (the 
lawful subject of the tax), and just how the income derived from that 
activity can be used merely to measure the amount of the tax, can be found 
in the United States Supreme Court Reports of 1911. Numerous 
corporations took their issues to court and the cases were consolidated in 
the landmark case of Flint v. Stone Tracy Co., 220 U.S. 107 (1911 ). 

On August 15, 1909, Congress passed "The Corporation Tax" law, 
(Ch. 6, 36 Stat. 11 ). This revenue act was written without the use of 
abstract or cryptic language. In clear and unequivocal language, the 
statute names the lawful subject of the tax which is the activity of carrying 
on or doing business by specified organizations. (In other words, it is the 
exercise of the privilege that is the lawful subject of the tax.) Section 38 
of the Act reads in part as follows: 
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That every corporation, joint stock company or association 
organized for profit and having a capital stock represented 
by shares, and every insurance company . . . shall be 
subject to pay annually a special excise tax with respect to 
the can:yin~ on or doin~ business by such corporation. joint 
stock company or association. or insurance company, 
equivalent to one percentum upon the entire net income 
over and above five thousand dollars received by it from all 
sources during such year .... 
"The Corporation Tax" law, (Ch. 6, 36 Stat. 11 ). 
(Emphasis added.) 
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The corporations challenged the 1909 Act on numerous grounds. 
One of the grounds upon which the Act was challenged was that it was a 
direct tax on the corporate franchise. The corporations claimed that to tax 
the income from this form of property (the franchise) would be the same 
as a direct tax on the property and thus unconstitutional. Additionally, the 
corporations claimed the national government could not tax a State 
granted privilege. The United States Supreme Court explains in Flint v. 
Stone Tracy Co., 220 U.S. 107 (1911), why it was not a direct tax and that 
the national government could indeed tax whatever the States could tax. 

As the latter organizations share many of the benefits of 
corporate organization it may be described generally as a 
tax upon the doing of business in a corporate capacity. . .. 
In other words, the tax is imposed upon the doing of 
business of the character described, and the measure of the 
tax is to be the income, .... 
Flint v. Stone Tracy Co., 220 U.S. 107, at 146 (1911). 

Duties and imposts are terms commonly applied to levies 
made by governments on the importation or exportation of 
commodities. Excises are "taxes laid upon the 
manufacture, sale or consumption of commodities within a 
country, upon licenses to pursue certain occupations, and 
upon corporate privileges." Cooley, Const. Lim., 7th ed., 
680. 
Flint v. Stone Tracy Co., supra, at 151. 

The tax under consideration, as we have construed the 
statute, may be described as an excise upon the particular 
privilege of doing business in a corporate capacity, i.e., 
with advantages which arise from corporate or quasi
corporate organization; or, when applied to insurance 
companies, for doing the business of such companies. As 
was said in the Thomas Case, 192 U.S. 363 supra, the 
requirement to pay such taxes involves the exercise of 
privileges, and the element of absolute and unavoidable 
demand is lacking. If business is not done in the manner 
described in the statute, no tax is payable. 
Flint v. Stone Tracy Co., supra, at 151-152. 
(Emphasis added.) 
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We must remember, too, that the revenues of the United 
States must be obtained in the same territory, from the same 
people, and ~ taxes must be collected from the same 
activities, as are also reached by the States in order to 
support their local government. 
Flint v. Stone Tracy Co., supra, at 154. (Emphasis added.) 

Conceding the power of Congress to tax the business 
activities of private corporations . . . the tax must be 
measured by some standard .... 
Flint v. Stone Tracy Co., supra, at 165. (Emphasis added.) 

It is therefore well settled by the decisions of this court that 
when the sovereign authority has exercised the right to tax 
a le2itimate subject of taxation as an exercise of a franchise 
or privilege, it is no objection that the measure of taxation 
is found in the income .... 
Flint v. Stone Tracy Co., supra, at 165. (Emphasis added.) 

Clearly, in 1911, the United States Supreme Court has stated that a 
tax on a revenue taxable activity can be measured by the income derived 
from that activity, which in this case was the exercise of a government 
granted privilege. 

In equally clear language, the courts have stated that capitation 
taxes and taxes on property imposed by Congress must be apportioned 
among the States as is required by the United States Constitution. And of 
course, the so-called "income" tax and the so-called "social security" tax 
are not apportioned among the States. Thus, they cannot be considered as 
capitation taxes, or taxes on property. What, if anything, is the subject of 
either of these taxes? 

14 
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THE SIXTEENTH AMENDMENT 

But what about the Sixteenth Amendment to the United States 
Constitution? Didn't the Sixteenth Amendment give Congress some sort 
of new power to tax incomes? 

Many high school graduates have not even learned that there is a 
Sixteenth Amendment. Many people who have heard of the Sixteenth 
Amendment have been incorrectly led to believe that it gave Congress 
some sort of new power to tax income. The news media, the politicians 
and the public school systems have played no small part in disseminating 
this false information. You will find this same false or misleading 
information in various books on the subject. Just look in the copies of the 
United States Constitution which are put out by various groups and 
organizations; conservative and otherwise. Many of these copies contain 
statements to the effect that "the Sixteenth Amendment excepts the federal 
income tax" from the provisions of Article I, § 2, cl. 3 and Article I, § 9, 
cl. 4 which require that all direct taxes must be apportioned among the 
States according to population. Others make statements to the effect that 
"the Sixteenth Amendment eliminates the apportionment requirement of 
taxes on income", all leading the reader to incorrectly believe that any so
called "income" tax is a direct tax. 

But in this book, we will prove that the United States Supreme 
Court determined the following: 

1. The Sixteenth Amendment conferred no new power of taxation. 

2. The Sixteenth Amendment did not extend the taxing power to new or 
excepted subjects. 

3. The Sixteenth Amendment prohibited the power of income taxation, 
possessed by Congress from the beginning of our national government 
under the Constitution, from being taken out of the category of indirect 
taxation to which it inherently belonged. 

What is the exact wording of the Sixteenth Amendment? 

The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without 
apportionment among the several States, and without 
regard to any census or enumeration. 
United States Constitution, Sixteenth Amendment. 
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At this stage of your reading, do not think that you must have 
missed something or that you must be confused. You are probably 
following along just fine. It is simply that people have been incorrectly 
led to believe that an "income" tax is a direct tax and a cursory reading of 
the Sixteenth Amendment would certainly cause a person to adopt the 
"direct tax" theory. And the "direct tax" theory certainly is in direct 
contradiction to the statements made in items numbered 1, 2 and 3 above. 
The "direct tax" theory is also in direct contradiction to the rulings of the 
United States Supreme Court and other courts. 

To prevent confusion, it will probably help if you consider the fact 
that the word "income" in the so-called "income" tax merely relates to the 
measurement of the tax, and not to the subject of the tax. Remember, in 
the case of Penn Mutual Indemnity Co. v. C.l.R., 277 F.2d 16 (3rd Cir. 
1960), it was shown that it is not necessary that the tax bear an "accurate" 
label. 

Also remember, up to this point we have not found the subject of 
the so-called "income" tax or the so-called "social security" tax. Is it 
people, or is it pFepeFty, or is it activities? Yes, we can reasonably strike 
out property. But still, in which section,~' of the Internal Revenue 
Code does it impose a tax on that unknown subject? 

The Sixteenth Amendment was supposedly ratified in 1913. 
Immediately thereafter, Congress passed the Tariff Act of October 3, 
1913, (Ch. 16, 38 Stat. 166). As you can imagine, there were a number of 
challenges to this revenue act which was supposedly written under the 
authority of the Sixteenth Amendment. It should be noted that these 
challenges were made by people who were involved in corporate 
activities. To my knowledge, no average working man or woman has ever 
been able to get a challenge regarding his or her activities ruled on in the 
United States Supreme Court. 

After the Sixteenth Amendment and the Tariff Act of October 3, 
1913, two landmark cases were ruled on by the United States Supreme 
Court. The first was Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 
(1916). (See Exhibit A.) The next was Stanton v. Baltic Mining Co., 240 
U.S. 103 (1916). (See Exhibit B.) Both of these cases were argued on 
October 14-15, 1915. The Brushaber Case was decided on January 24, 
1916, and the Stanton Case was decided on February 21, 1916. 

16 



Cbapter2 PRINCIPLES OF CONSTITUTIONAL TAXATION 

Chief Justice Edward Douglas White delivered the opinions in both 
cases. The Brushaber Case is quite difficult to read and comprehend and 
has led to much confusion and misunderstanding. But in the Stanton 
Case, Chief Justice White quite nicely tells us what was settled in the 
Brushaber Case and the real purpose of the Sixteenth Amendment. The 
Brushaber Case is the case most relied upon by the IRS to show that the 
"income" tax and the Sixteenth Amendment are constitutional. The IRS is 
quite correct, but not because of the mistaken theory that the Sixteenth 
Amendment conferred to Congress some sort of new taxing power or that 
the Sixteenth Amendment authorized a direct tax without apportionment. 
Quite to the contrary. 

In the Brushaber Case, Frank Brushaber sought to restrain the 
corporation (Union Pacific Railroad Company) from voluntarily paying 
the tax which Mr. Brushaber thought was unconstitutional. Mr. Brushaber 
presented many erroneous contentions which the United States Supreme 
Court had to address. It must be pointed out that it will be much easier to 
read and study the Brushaber Case once you understand that the Court 
spends considerable time paraphrasing Mr. Brushaber's many erroneous 
contentions, assumptions, conclusions, etc. The Court said: 

The various propositions are so intermingled as to cause it 
to be difficult to classify them. We are of opinion, 
however, that the confusion is not inherent, but rather arises 
from the conclusion that the Sixteenth Amendment 
provides for a hitherto unknown power of taxation, that is, 
a power to levy an income tax which although ~ should 
not be subject to the regulation of apportionment applicable 
to all other direct taxes. And the far-reaching effect of this 
erroneous assumption will be made clear by generalizing 
the many contentions advanced in argument to support it, 
as follows: (a) The Amendment authorizes only a 
particular character of ~ tax without apportionment, 
and therefore if a tax is levied under its assumed authority 
which does not partake of the characteristics exacted by the 
Amendment, it is outside the Amendment and is void as a 
~ tax in the general constitutional sense because not 
apportioned .... 
Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, at 10-11. 
(Emphasis added.) 
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The Court proceeds to address these erroneous assumptions, 
propositions and contentions by saying: 

But it clearly results that the propositions and the 
contentions under it, if acceded to, would cause one 
provision of the Constitution to destroy another; that is, 
they would result in bringing the provisions of the 
Amendment exempting a ~ tax from apportionment 
into irreconcilable conflict with the general requirement 
that all direct taxes be apportioned. Moreover, the tax 
authorized by the Amendment, being direct, would not 
come under the rule of uniformity applicable under the 
Constitution to other than direct taxes, and thus it would 
come to pass that the result of the Amendment would be to 
authorize a particular direct tax not subject either to 
apportionment or to the rule of geographical uniformity, 
thus giving power to impose a different tax in one State or 
States than was levied in another State or States. This 
result instead of simplifyin2 the situation and makin2 clear 
the limitation on the taxing power, which obviously the 
Amendment must have been intended to accomplish, would 
create radical and destructive changes in our constitutional 
system and multiply confusion. 
Brushaber, supra, at 11-12. (Emphasis added.) 

In other words, the Court has said that if the tax authorized by the 
Sixteenth Amendment were considered a ~ tax, as Mr. Brushaber had 
erroneously assumed, it would cause one provision of the Constitution to 
destroy another; bringing one part of the Constitution into irreconcilable 
conflict with the general requirement that all direct taxes be apportioned. 
Obviously, this could not be allowed. If the Sixteenth Amendment was in 
irreconcilable conflict with other parts of the Constitution, it would have 
been held to be unconstitutional. 

Next, the Court lays out the constitutional principles and the rules 
relating to direct and indirect taxes applicable both before and after the 
Sixteenth Amendment. 
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In fact the two great subdivisions embracing the complete 
and perfect delegation of the power to tax and the two 
correlated limitations as to such power were thus aptly 
stated by Mr. Chief Justice Fuller in Pollock v. Farmers' 
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Loan & Trust Company, supra, at page 557: "In the matter 
of taxation, the Constitution recognizes the twQ great 
classes of~ and indirect taxes, and lays down twQ rules 
by which their imposition must be governed, namely: The 
rule of apportionment as to direct taxes, and the rule of 
uniformity as to duties, imposts and excises." It is to be 
observed, however, as long ago pointed out in Veazie Bank 
v. Fenno, 8 Wall. 533, 541, that the requirement of 
apportionment as to one of the great classes and of 
uniformity as to the other class were not so much a 
limitation upon the complete and all embracing authority to 
tax, but in their essence were simply regulations concerning 
the mode in which the plenary power was to be exerted. In 
the whole history of the Government down to the time of 
the adoption of the Sixteenth Amendment, leaving aside 
some conjectures expressed of the possibility of a tax lying 
intermediate between the two great classes and embraced 
by neither, no question has been anywhere made as to the 
correctness of these propositions. 
Brushaber, supra, at 13 (Emphasis added.) 

A fact pointed out above which is incidental to our discussion, but 
is in regard to an issue which is sometimes misunderstood, is the fact that 
the rule of apportionment and the rule of uniformity are not so much 
limitations on the national government's power of taxation, but merely 
rules or regulations regarding the imposition of each class of tax. 

To further show that "income" taxes are not generically or 
necessarily direct taxes, the Brushaber Court said: 

Moreover in addition the conclusion reached in the Pollock 
Case did not in any degree involve holding that income 
taxes generically and necessarily came within the class of 
direct taxes on property, but on the contrary recognized the 
~ that taxation on income was in its nature an ~ 
entitled to be enforced as such unless and until it was 
concluded that to enforce it would amount to 
accomplishing the result which the requirement as to 
apportionment of direct taxation was adopted to prevent, in 
which case the duty [meaning the duty of the court] would 
arise to disregard form and consider substance alone and 
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hence subject the tax to the regulation as to apportionment 
which otherwise as an excise would not apply to it. 
Brushaber, supra, at 16-17. (Emphasis and explanation 
added.) 

[T]he contention that the Amendment treats a tax on 
income as a ~ tax although it is relieved from 
apportionment and is necessarily therefore not subject to 
the rule of uniformity as such rule mib'. applies to taxes 
which are not direct, thus destroying the two great 
classifications which have been recognized and enforced 
from the beginning [of the national government under the 
Constitution], is also wholly without foundation .... 
Brushaber, supra, at 18. (Emphasis and explanation 
added.) 

Therefore, any statements made today by anyone claiming the 
Sixteenth Amendment authorized a direct tax are wholly without 
foundation. 

After having paraphrased some more of Mr. Brushaber's erroneous 
contentions, the United States Supreme Court said: 
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[T]he Amendment was drawn for the purpose of doing 
away for the future with the principle upon which the 
Pollock Case was decided .... 
Brushaber, supra, at 18. (Emphasis added.) 

[T]he command of the Amendment that all income taxes 
shall not be subject to apportionment by a consideration of 
the sources from which the taxed income may be derived, 
forbids the application to such taxes of the mk applied in 
the Pollock Case .... 
Brushaber, supra, at 18-19. (Emphasis added.) 

Indeed, from another point of view, the Amendment 
demonstrates that no such purpose was intended and on the 
contrary shows that it was drawn with the object of 
maintaining the limitations of the Constitution and 
harmonizing their operation. 
Brushaber, supra, at 19. (Emphases added.) 

[T]he Amendment contains nothing repudiating or 
challenging the ruling in the Pollock Case .... 
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Brushaber, supra, at 19. (Emphasis added.) 
(Also included in the citation below.) 

Probably the sentence in the Brushaber Case that has created the 
most confusion, and often times big problems for individuals, is the 191 
word sentence on page 19 of that case. It reads as follows: 

We say this because it is to be observed that although from 
the date of the Hylton Case because of statements made in 
the opinions in that case it had come to be accepted that 
direct taxes in the constitutional sense were confined to 
taxes levied directly on real estate because of its ownership, 
the Amendment contains nothing repudiating or 
challenging the r.ulini in the Pollock Case that the word 
direct had a broader significance since it embraced also 
taxes levied directly on personal property because of its 
ownership, and therefore the Amendment at least impliedly 
makes such wider significance a part of the Constitution-a 
condition which clearly demonstrates that the purpose was 
not to change the existing interpretation except to the extent 
necessary to accomplish the result intended, that is, the 
prevention of the resort to the sources from which a taxed 
income was derived in order to cause a direct tax on the 
income to be a direct tax on the source itself and thereby to 
take an income tax out of the class of excises, duties and 
imposts and place it in the class of direct taxes. 
Brushaber, supra, at 19. (Emphasis added.) 

The reason the above 191 word sentence has caused big problems 
for individuals is that government personnel, as well as others, have totally 
misinterpreted the latter part of the sentence by ignoring the word 
"prevention". Where the sentence shows that the purpose of the Sixteenth 
Amendment was not to change the interpretation of the Constitution or to 
change the distinction between direct taxes on property and indirect taxes 
(which are imposed on activities), but the purpose of the Amendment was 
to prevent the courts from considering the source of the income (such as 
the property from which income is derived) in order to cause a direct tax 
on the income to be a direct tax on the source. In other words, the purpose 
of the Amendment was for the courts to consider the activity and not the 
property source of the income. 
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For example, if a corporation owned rental property, it would 
derive rental income from this property. In earlier cases, the corporations 
would argue that a tax "on" this income would be the same as a direct tax 
on the property and would be unconstitutional if the tax was not 
apportioned; attempting to rely on the 1895 ruling in the Pollock Case 
cited below. For example, see Spreckels Sugar v. McClain, 192 U.S. 397 
(1904). Another example is shown in the Flint Case (1911), cited above, 
wherein the corporations argued that a tax "on" the corporate franchise 
was a tax on the franchise as property. The command of the Amendment 
that "income" taxes shall not be subject to apportionment by considering 
the source from which the income may be derived, forbids the courts from 
treating an "income" tax as a direct tax on property. See Brushaber at 
pages 18-19 cited above. Thus, the courts can lawfully only consider the 
activity, event, incident or occasion that is being taxed to keep an 
"income" tax in the class of an excise, duty or impost. 

In short, when the government, as well as others, misinterpret this 
sentence, they do so by simply ignoring the word "prevention" and falsely 
claim that the purpose was "to take an income tax out of the class of 
excises, duties and imposts and place it in the class of direct taxes". As 
you will see later, individuals have lost property and freedom because of a 
misinterpretation of this 191 word sentence. Don't let this happen to you. 

Notice the words and phrases used by the Court, such as "forbids", 
"maintaining the limitations", "harmonizing their operation", "prevent", 
"prevention", "simplifying the situation and making clear the limitation". 

In using the word "forbids", the Court is saying that the Sixteenth 
Amendment forbids the courts from applying the rule of apportionment to 
"income" taxes. Brushaber, supra, at 18-19. 

In using the phrases "maintaining the limitations" and 
"harmonizing their operations", the Court is saying that the Sixteenth 
Amendment was drawn with the object of maintaining the rule of 
apportionment as to direct taxes and the rule of uniformity as to indirect 
taxes and to harmonize the operations of these two rules by not 
considering the property source from which the income is derived when 
dealing with "income" taxes. Brushaber, supra, at 19. 

In using the word "prevent", the Court is saying that the 
Constitutional rule of apportionment was adopted to prevent the 
imposition of direct taxes (including taxes on property) unless such taxes 
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were apportioned among the States according to population. Brushaber, 
supra, at 16-17. 

In using the word "prevention'', the Court is saying that the 
Sixteenth Amendment was to prevent the resort to, or the consideration of, 
the property source from which the income was derived in regard to 
"income" taxes. This leaves the courts in a position of considering the 
activity (instead of the property) in regard to "income" taxes. Brushaber, 
supra, at 19. 

The purpose of the Sixteenth Amendment was not to change an 
"income" tax from a direct tax into an indirect tax, as many people have 
erroneously concluded. This is an important point and a fact which you 
will want to remember. Direct taxes are taxes on property and capitation 
taxes. Indirect taxes are taxes on revenue taxable activities. Neither the 
Sixteenth Amendment nor the United States Supreme Court changed the 
nature of any tax. 

In using the phrase "simplifving the situation and making clear the 
limitation", the Court is saying in effect that the Sixteenth Amendment 
eliminated the problem of determining each time whether a particular so
called "income" tax is a tax on property or a tax on an activity. 

Previous to the Sixteenth Amendment, cases would be brought to 
court arguing that a tax measured by the income was a direct tax on the 
property source of the income and, therefore, had to be apportioned in 
order to be constitutional. Each time, the courts would have to evaluate 
the statutes to determine whether the particular tax was a direct or indirect 
tax, and perhaps "disregard the form and consider the substance alone". 
Brushaber, supra, at 16-17. According to the Brushaber Court, the 
purpose of the Sixteenth Amendment was to relieve the courts from 
considering the source. Brushaber, supra, at 18. 

Now, because of the Sixteenth Amendment, the courts simply 
cannot lawfully (in other words, without violating the Sixteenth 
Amendment) consider any so-called "income" tax as a property tax or any 
other kind of direct tax. The courts cannot lawfully consider the property 
(or property source) as being the subject of a so called "income" tax. But 
that leaves the courts in such a position that they can lawfully only 
consider the activity as the subject of the tax. Brushaber, supra, at 18. 
And where, if anY place, in the revenue laws does it impose a tax on your 
particular activities? 
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Regardless of the difficulty one may have in reading and 
comprehending what Chief Justice Edward Douglas White says in the 
Brushaber Case, he very plainly tells us in the Stanton Case what was 
settled in the Brushaber Case when he said: 

[B]y the previous ruling [Brushaber Case] it was settled 
that the Sixteenth Amendment conferred no new power of 
taxation but simply prohibited the previous complete and 
plenary power of income taxation possessed by Congress 
from the beiinnini [of our national government under the 
Constitution] from being taken out of the category of 
indirect taxation to which it inherently belonged .... 
Stanton v. Baltic Mining Co., 240 U.S. 103, at 112 (1916). 
(Emphasis and explanation added.) 

Thus, when people in government and others falsely claim that the 
Sixteenth Amendment authorized a direct tax, they are directly 
contradicting the ruling of the United States Supreme Court as so clearly 
expressed in the Stanton Case. 

And just to cover all the bases, let's add the fact that in 1918 the 
United States Supreme Court stated: 

The Sixteenth Amendment ... does not extend the taxing 
power to new or excepted subjects .... 
Peck & Co. v. Lowe, 247 U.S. 165, at 172 (1918). 

Also, it probably is worth remembering that Chief Justice Edward 
Douglas White stated at pages 16-17 of the Brushaber Case that taxation 
on income was in its nature an ~ entitled to be enforced as such. 

Some people have claimed that Chief Justice White was simply 
fabricating the statement when he said that the Pollock Court recognized 
the fact that taxation on income was in its nature an excise entitled to be 
enforced as such. Brushaber, supra, at 16-17. It seems that the reason 
some people have come to such an erroneous conclusion is that they do 
not see this particular wording in the Court's opinion in the Pollock Case. 
Another reason is probably because these people do not read the rest of 
that sentence. The latter part of that sentence explains that the courts 
(prior to the Sixteenth Amendment) would consider taxation on income as 
an excise tax unless to enforce the tax would amount to a direct tax on the 
property. If this were the case, the court would disregard the form (the 
wording) of the act of Congress and consider the substance (the effect of 
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the act), and if to enforce the act would amount to a direct tax on property 
without apportionment, the court would find the act of Congress 
unconstitutional. This is exactly what the Court did in Pollock in 1895. 

Let's take a look at the ruling summarized in the Pollock Case. 

Our conclusions may, therefore, be summed up as follows: 

First. We adhere to the opinion already announced, that, 
taxes on real estate being indisputably direct taxes, taxes on 
the rents or income of real estate are equally direct taxes. 

Second. We are of opinion that taxes on personal property, 
or on the income of personal property, are likewise direct 
taxes. 

Third. The tax imposed by sections twenty-seven to thirty
seven, inclusive, of the act of 1894, so far as it falls on the 
income of real estate and of personal property, being a 
~ tax within the meaning of the Constitution, and, 
therefore, unconstitutional and void because not 
apportioned according to representation, all those sections, 
consisting of one entire scheme of taxation, are necessarily 
invalid. 
Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601, at 
637 (1895). (Emphasis added.) 

NOTE: The Pollock Case was before the United States 
Supreme Court twice: Pollock v. Farmers' Loan & Trust 
Co., 157 U.S. 429, and the rehearing, 158 U.S. 601. 
Together they are referred to as the Income Tax Cases. 

It is important to note that the Pollock Case has never been 
overruled. It was not overruled by either the Sixteenth Amendment or the 
Brushaber decision. You can prove this for yourself by going to a law 
library and checking it out in a book called Shepard's United States 
Citations, Case Edition; an authoritative source on ruling case law. 

So when the Brushaber Court uses the word "principle", it is 
saying that the Sixteenth Amendment was drawn for the purpose of doing 
away for the future with the principle upon which the Pollock Case was 
decided. Brushaber, supra, at 18. The principle was to disregard the 
form, if necessary, and consider the substance alone. Now, after the 
Sixteenth Amendment, the courts can lawfully only consider the activity. 
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Again, where, if any place, in the revenue laws does it impose a tax on 
your particular activities? 

Several times previously, I have indicated that the purpose of the 
Sixteenth Amendment was to prohibit the kQW1s from treating a tax on 
income as a direct tax on property. Up to this point, however, I have not 
supplied concrete documentation to support this statement. So that the 
skeptical readers will not think I am fabricating this information, allow me 
to provide a citation from a Congressional Research Service report. 

The Congressional Research Service does legal research for 
Congress. This particular report is Report No. 84-168 A, 784/725, titled 
Some Constitutional Questions Regarding The Federal Income Tax Laws, 
dated May 25, 1979, and updated September 26, 1984. This report is on 
record in the Library of Congress and will hereinafter be referred to as 
CRSR-84-l 68A. 

CRSR-84-168A was written by Howard Zaritsky, Legislative 
Attorney of the American Law Division of the Congressional Research 
Service. It was updated by John R. Luckey, Legislative Research 
Assistant of the American Law Division of the Congressional Research 
Service. 

The Supreme Court, in a decision written by Chief Justice 
White, first noted that the Sixteenth Amendment did not 
authorize any new type of tax, or did it repeal or revoke the 
tax clauses of Article I of the Constitution, quoted above. 
Direct taxes were, notwithstanding the advent of the 
Sixteenth Amendment, still subject to the rule of 
apportionment and indirect taxes were still subject to the 
rule of uniformity. Rather, the Court found that the 
Sixteenth Amendment sought to restrain the Court from 
viewing an income tax as a direct tax because of its close 
effect on the underlying property. 
CRSR-84-168A, page 5. (Emphasis added.) 

Three particular terms you will want to understand which were 
used by the Brushaber Court relating to the Pollock Case are the ruk, the 
rnl.ing and the principle. 

The ruk applied in the Pollock Case relates to the constitutional 
rule of apportionment applicable to all direct taxes both before and after 
the Sixteenth Amendment. Brushaber, supra, at 18-19. 
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The ~ relates to the Pollock Court's conclusion that taxes on 
real estate and personal property, or on the rents or income of real estate 
and personal property are direct taxes. Brushaber, supra, at 19. 

The principle relates to the duty of the courts (prior to the 
Sixteenth Amendment) to disregard the form of the revenue act (even if it 
is called an excise tax or an income tax or any other form of language 
implying taxation on income) and consider the substance alone (if the tax 
is actually a tax on property). Brushaber, supra, at 16-18. The Sixteenth 
Amendment was to do away with, for the future, this principle. The courts 
are now prohibited from treating a so-called "income" tax as anything but 
an excise (indirect) tax. Stanton, supra, at 112. This raises the question as 
to which activity,~' is being taxed. Are your activities being taxed? 
If so, where in the Internal Revenue Code does it impose a tax on those 
activities? You might take this question to any CPA or other tax preparer 
who has "encouraged" you to make a "voluntary" self-assessment. 
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WHAT DOES THE WORD "ON" MEAN? 

Having a correct understanding of this one little word might be just 
the key to understanding the entire picture regarding taxation "on" 
income. 

How could Chief Justice White correctly say that taxation "on" 
income was in its nature an excise? Income is essentially profit or gain. 
Profit or gain always results in property (tangible or intangible) in one 
form or another. Income is not in the category of people, and it is not in 
the category of activities. Income can only be in the category of property. 
Property taxes are direct taxes, not excise taxes. So what does Chief 
Justice White mean when he talks about taxation "on" income" being in 
its nature an excise? 

Perhaps, we need to look at the word "on" to see what it possibly 
could mean as used in the Sixteenth Amendment. The word "on" has 
more than one definition. 

One of the definitions given in my Webster's Seventh New 
Collegiate Dictionary (1971) shows that the word "on" means "with 

· regard or respect to". The dictionary also shows that the word "regard" 
means "an aspect to be taken into consideration". 

So the Sixteenth Amendment could just as easily read as follows: 

Congress shall have power to lay and collect taxes IDth 
regard to or with respect to or in consideration of or 
measured by the income, from whatever source derived, 
without apportionment among the several States, and 
without regard to any census or enumeration. 

The above definitions reasonably and logically explain Chief 
Justice White's statement regarding taxation "on" income. 

Cases cited previously in this book show that taxes on property 
must be apportioned. The Flint Case (1911) tells us that indirect taxes are 
never upon any kind of property, money or otherwise, but rather on 
revenue taxable activities such as the doing of business in a corporate 
capacity. The Brushaber Case (1916) reaffirms the fact that taxation "on" 
income is in its nature an excise and that excise taxes are in the class of 
indirect taxes. The Stanton Case (1916) tells us that the Sixteenth 
Amendment (1913) conferred no new power of taxation and was to keep 
an income tax in the category of indirect taxation. The Peck & Co. Case 
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(1918) tells us that the Sixteenth Amendment does not extend the taxing 
power to new or excepted subjects. The Tyler Case (1930) tells us that 
indirect taxes are not on the tangible fruits (property) but on the happening 
of an event. The Steward Case (1937) and the Penn Mutual Case (1960) 
(well after the Sixteenth Amendment) tell us that taxes on property must 
be apportioned and that neither the so-called "income" tax nor the so
called "social security" tax is apportioned so neither of these can be a tax 
on property. 

Based on the above information, the word "on" as used in the 
Sixteenth Amendment could not possibly relate to a property tax, but only 
to indirect taxes with re~ard to or with respect to or in consideration of or 
measured by income. The income .i.s....nQt the subject of the tax. 

There are other sources of documentation to show that the income 
is not the subject of the so-called "income" tax. The following citation is 
provided to help the reader maintain confidence in this material. 

The 1943 House Congressional record reiterates these basic facts. 

The income tax is, therefore, not a tax on income as such. 
It is an excise tax with respect to certain activities and 
privileges which is measured by reference to the income 
which they produce. The income is not the subject of the 
tax: it is the basis for determining the amount of tax. 
House Congressional Record, March 27, 1943, page 2580. 

When discussing the so-called "income" tax and the so-called 
"social security" tax with others, you will find that it is almost imperative 
to keep the burden of proof on the other party. For some reason, people do 
not like to face the possibility that they, along with many other Americans, 
have been deceived. To keep from facing this possibility, often times they 
will say almost anything, whether it makes sense or not. If the other party 
insists that the House Congressional Record is wrong, and insists that 
income is the subject of the tax, you need to ask them if income is in the 
category of people, property or activities. They cannot say people or 
activities without looking horribly foolish. When they correctly say that 
income is property, you now have the above court cases to back up your 
position that property taxes must be apportioned, and, therefore, the 
income cannot possibly be the subject of the tax. Upon what, exactly, is 
the so-called "income" tax imposed? 
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SUBJECT TO, LIABLE FOR 

AND OTHER TERMS 

Because the public school systems, the news media and the 
politicians seem to have been very "negligent" in providing information 
regarding constitutional taxation to the hard-working private American 
citizens, let's pause and make sure we have a clear understanding of 
certain terms. 

Subject to. Liahk, subordinate, subservient, inferior, 
obedient to; governed or affected by; provided that; 
provided; answerable for. Homan v. Employers 
Reinsurance Corp., 345 Mo. 650, 136 S.W.2d 289, 302. 
Black's Law Dictionary, 5th Edition, page 1278. 
(Emphasis added.) 

Liable. Bound or obligated in law or equity; 
responsible; chargeable; answerable; compellable to make 
satisfaction, compensation, or restitution. Homan v. 
Employers Reinsurance Corporation, 345 Mo. 650, 136 
S.W.2d 289, 298. Obligated; accountable for or chargeable 
with. Condition of being bound to respond because a 
.wrong has occurred. Condition out of which a legal 
liability might arise. Pacific Fire Ins. Co. v. Murdoch 
Cotton Co., 193 Ark. 327, 99 S.W.2d 233, 235. Justly or 
legally responsible or answerable. 
Black's Law Dictionary, 5th Edition, page 824. 
(In part. Emphasis added.) 

We see no distinction between the phrases "liable for such 
tax" and "subject to a tax". 
Houston Street Corp. v. C.l.R., 84 F.2d 821, at 822 (5th 
Cir. 1936). (Emphasis added.) 

Subject to a tax applies to the person liable for the payment of the 
tax in the event there is an amount of tax due. 

Liable for the tax applies to the person subject to the tax. 

Tax liability (in the sense of an amount owed) means the amount 
of tax due from the person liable for the tax. One cannot have a tax 
liability (an amount owed) unless he is first liable for and/or subject to 
the tax. 
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Class of tax means whether the tax is a direct tax or an indirect tax 
in the constitutional sense as shown by the court cases cited previously. 

Nature of the tax means whether the tax is in the category of a 
capitation tax, a tax on property, or a duty, impost or excise. 

Subject of the tax means what it is that is being taxed. (People, 
property or activities.) A pack of cigarettes may be the object of the tax, 
but it is the manufacturing of or the importing of the cigarettes (the 
activity) that is the subject of the tax. 

Until the subject of the tax is known, there is no way possible to 
determine who could be subject to or liable for the tax in question. 
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INCOMECANNOTBETHESUBJECTOFANYTAX 

First off, we need to find an official definition of the term 
"income". There is no need to look in the Internal Revenue Code or in any 
other laws enacted by Congress. The term "income" is not defined in the 
laws. 

The general term "income" is not defined in the Internal 
Revenue Code. 
United States v. Ballard, 535 F.2d 400, 405 (8th Cir. 1976). 

Section 61 of the Internal Revenue Code defines "gross income" as 
income, but it does not define the term "income". 

[G]ross income means all income from whatever source 
derived, ... 
26 U.S.C. 61. (In part.) 

While Congress has defined "gross income" to mean all income, 
Congress has not defined the term "income"; a fact verified in the Ballard 
Case. Your English teacher would lower your grade if he or she asked 
you to define a term and you used that term to define the term. If you 
were asked to define a "horse", it would not be satisfactory to say a horse 
is a horse of course of course. 

Yet, there is a very good reason that Congress has not defined the 
term "income". The reason involves a very sound principle of 
constitutional law which is well recognized by the United States Supreme 
Court. The term "income" is used in the United States Constitution in the 
Sixteenth Amendment. The Constitution granted Congress limited 
powers. Congress is not authorized to make the Constitution, or any word 
in it, mean whatever Congress would like it to mean. For example, 
Congress is not authorized to pass a law that defines the President of the 
United States as the oldest senator from California. The President of the 
United States means whatever it meant at the time the Constitution was 
written. If Congress were not restricted from adopting its own definitions 
for terms used in the Constitution, the Constitution would not be a 
document of limited powers. 

Regarding the term "income", the United States Supreme Court 
explains as follows: 

In order, therefore, that the clauses cited from Article I of 
the Constitution may have proper force and effect, save 
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only as modified by the Amendment, and that the latter also 
may have proper effect, it becomes essential to distinguish 
between what is and what is not "income," as the term is 
there used; and to apply the distinction, as cases arise, 
according to truth and substance, without regard to form. 
Congress cannot by any definition it may adopt conclude 
the matter since it cannot by legislation alter the 
Constitution, from which alone it derives its power to 
legislate, and within whose limitations alone that power can 
be lawfully exercised. 
Eisner v. Macomber, 252 U.S. 189, at 206 (1920). 

The Court has clearly stated that Congress has no power to come to 
its own conclusion as to what is and what is not "income" by adopting its 
own definition of the term "income" which is used in the Constitution. 
What "income" means for the Sixteenth Amendment is what it meant at 
the time the Sixteenth Amendment was written. Congress cannot alter the 
Constitution to suit its own desires. 

Some people think that it is the definition of "income" that must be 
decided as cases arise. However, the phrase "apply the distinction" is 
relating to a distinction between "income" derived from an investment as 
opposed to an increase in value of an investment, in order to preserve the 
basic definition of "income" shown below. 

NOTE: If the individual is not subject to or liable for the 
tax in the first place, the issue as to the definition of 
"income" is immaterial if income is merely the 
measurement of, and not the subject of, the tax. In other 
words, the measurement of a tax is immaterial until the 
subject of the tax and who is liable for the tax is first 
determined. 

Nevertheless, the Eisner Court quite correctly proceeds to define 
the term "income" for purposes of the Sixteenth Amendment and a so
called "income" tax, as well as for purposes of the Eisner Case. 

34 

For the present purpose we require only a clear definition of 
the term "income" as used in common speech, in order to 
determine its meaning in the Amendment; and, having 
formed also a correct judgment as to the nature of a stock 
dividend, we shall find it easy to decide the matter at issue. 
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After examining dictionaries in common use (Bouv. L.D.; 
Standard Diet.; Webster's Internat. Diet.; Century Diet.), 
we find little to add to the succinct definition adopted in 
two cases arising under the Corporation Tax Act of 1909 
(Stratton's Independence v. Howbert, 231 U.S. 399, 415; 
Doyle v. Mitchell Bros. Co., 247 U.S. 179, 185)- "Income 
may be defined as the gain derived from capital, from labor, 
or from both combined," provided it be understood to 
include profit gained through a sale or conversion of capital 
assets, to which it was applied in the Doyle Case (pp. 183, 
185). 

Brief as it is, it indicates the characteristics and 
distinguishing attribute of income essential for a correct 
solution of the present controversy. The Government, 
although basing its argument upon the definition as quoted, 
placed chief emphasis upon the word "gain," which was 
extended to include a variety of meanings; while the 
significance of the next three words was either overlooked 
or misconceived. "Derived-from-capitaf';-''the gain
derived-from-capital," etc. Here we have the essential 
matter: not a gain accruing to capital, not a growth or 
increment of value in the investment; but a gain, a profit, 
something of exchangeable value proceeding from the 
property, severed from the capital however invested or 
employed, and coming in, being "derived," that is, received 
or drawn by the recipient (the taxpayer) for his separate 
use, benefit and disposal;-that is income derived from 
property. Nothing else answers the description. 
Eisner, supra, at 206-207. (Emphasis added.) 

In spite of a somewhat lengthy explanation of the definition of 
"income" for purposes of the Eisner Case, the most important point here is 
that the Court has stated that to determine the meaning of the term 
"income" as used in the Sixteenth Amendment, it only required the 
definition as used in common speech. The documents the Court relied on 
for the "common speech" were the dictionaries. If you check out your 
dictionaries, you will find that "income" is simply profit or gain. 

"Income" is not everything that comes in; and certainly not for 
"income" tax purposes. For example, if a corporation sold a piece of bare 
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land for $10,000 more than it paid for the land, the corporation would only 
pay the tax on the profit or gain, not the total amount of the sale. 

In many of the other books on the subject of the "income" tax, the 
authors will lead you down the rather complex path of determining what is 
or is not "income" under one set of facts or another by citing various 
cases, each having its own set of facts. It simply is not necessary to make 
the issue so complex. The fundamental explanation in the Eisner Case, 
which is applicable to all cases, is that the ordinary dictionary definition of 
"income" is all that is necessary to determine its meaning in the Sixteenth 
Amendment, and for "income" tax purposes, "income" is profit or gain 
received by, and for the separate use of, the "taxpayer"; that is, the person 
who is subject to or liable for the tax. The United States Supreme Court 
makes the point very clear in other cases such as Helvering v. Bruun, 309 
U.S. 461, at 468-469 (1940) and Commissioner v. Glenshaw Glass Co., 
348 U.S. 426, at 430-431 (1954), that regardless of the facts of the case, 
"income" is profit or gain, and the case does not necessarily have to 
include the sale of capital assets or any other particular set of facts in order 
to determine if the "taxpayer" had received profit or gain. 

As discussed previously, "income" is not in the category of people, 
and it is not in the category of activities. "Income" is profit or gain 
received by a person for his own separate use, benefit and disposal. (For 
"income" tax purposes, it is profit or gain received by the "taxpayer"; that 
is the person subject to or liable for the tax.) While "income" (profit or 
gain) can be derived from property, the profit or gain is actually separate 
property for the use, benefit and disposal of the recipient. 

A determination as to whether or not "income" can possibly be the 
subject of any tax requires somewhat a process of elimination. The result 
of this process will be to find that "income" can only be used to measure a 
tax, and can never be the subject of a tax. 

The income (property) could not be the subject of a capitation tax 
because the individual is the subject of a capitation tax regardless of how 
the tax is measured. (In spite of the fact that the misapplication of the 
revenue laws today may make it appear to be a capitation tax measured by 
the income, we must remember that Congress has never enacted a 
capitation tax.) 

The income (which is property) could not be the subject of a direct 
tax on money owned (on property by reason of ownership), because if it 
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were a direct tax on money as property, seldom would the money on hand 
and/or on deposit equal the amount of income the person had derived 
throughout the year. Money owned is not necessarily the same thing as 
money earned. Once the money is gone, it can't be assessed. 

Note 4 on page 2580 of the 1943 House Congressional Record 
previously cited, states: 

If the tax should be construed as a tax on income as a 
specific fund the disappearance of the fund before the date 
of assessment would prevent the collection of the tax. 
House Congressional Record, March 27, 1943, page 2580. 

We find Note 4 lends support to what has been said above in that 
the so-called "income" tax is not a tax on the money as property, because 
once the money is spent there is no property left upon which a tax could be 
assessed. Because the "income" cannot be considered as a specific fund, 
the "income" also cannot be the subject of a State property tax. 

If the "income" in whatever property form results in or is used to 
purchase real estate, the real estate could then be taxed with a property tax 
based on its value, which may or may not be of the same value of the 
amount of "income" received by the person in a taxable year. Therefore, it 
would not be the "income" that is the subject of the tax, but rather the 
piece of real estate. If an attempt was made to impose a direct tax on real 
estate, measured by the income, a great deal of non-income producing real 
estate would escape the tax. 

Of special interest to the California reader, In the Matter of 
Appeals of Fred Dauberger, et al. (1982), at page 6, the California State 
Board of Equalization states: 

[T]he California income tax is not a tax on property .... 

Therefore, the California income tax is not a tax on any form of 
property, money or otherwise. This information is one more authoritative 
tool for the California private American citizen. 

The income could not be the subject of an indirect tax because 
indirect taxes are on taxable activities or events, and never on property 
(imposed by reason of ownership), money or otherwise. It is the activity 
or event that is the subject of an indirect tax. As stated in the Tyler Case 
previously cited, a tax laid upon the happening of an event, as 
distinguished from its tangible fruits, is an indirect tax. 
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Therefore, considering all possibilities, a person's income could 
not be the subject of either a direct or an indirect tax. The income can 
only be used to measure the tax, whether it be a capitation tax, a direct tax 
on property (imposed by reason of ownership), or an indirect tax on 
activities which are lawful subjects of revenue taxation. 

Since the income can only be used to measure a tax, whether direct 
or indirect, there simply can be no such thim= as a general tax on income. 
If a federal statute attempted to impose a general tax on people (head tax), 
and on property, and on revenue taxable activities, measured by the 
income of each, it would be an unconstitutional conglomerated mess. If it 
were not apportioned among the States according to population, the tax 
affecting the first two would violate the constitutional rule of 
apportionment applicable to all direct taxes. If it were apportioned among 
the States according to population, the tax affecting the revenue taxable 
activities would violate the rule of uniformity applicable to all indirect 
taxes. (Since the income/population ratio would never be the same in each 
and every State, the rate of the tax would not be uniform throughout the 
States.) Therefore, it simply is not possible to have a general tax on 
income without violating the Constitution in one way or another. 

The Revenue Act of 1894 attempted to impose a general tax on 
income. Since the part of the tax relating to income from property was not 
apportioned among the States, that particular defect was successfully 
attacked. Even if it had been apportioned among the States according to 
population, would it have been a capitation tax, a tax on property, or a 
non-uniform tax on revenue taxable activities? It didn't say. The Pollock 
Court found the 1894 act as it related to property unconstitutional and 
invalidated the entire "income" tax portion of the act. 

Taking another look at the Sixteenth Amendment, you will find 
that there is no subject of any tax eyen mentioned. 

The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without 
apportionment among the several States, and without 
regard to any census or enumeration. 
United States Constitution, Sixteenth Amendment. 

The Sixteenth Amendment did not place any additional burden on 
the American people. It placed a prohibition on the courts from treating a 
tax with regard to income as anything other than an indirect tax. 
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BEFORE THE SIXTEENTH AMENDMENT 

Many people believe that the founding fathers knew exactly the 
differences between direct and indirect taxes. But this is not necessarily 
true. There was a great deal written on the subject prior to the time of the 
Constitution. Adam Smith, Alexander Hamilton, and others, each had 
their own opinions; sometimes with only slight differences. Each opinion 
was based on the individual's understanding of the taxes in England and in 
the various colonies, both before and after the colonies became 
independent States. But neither England nor the colonies were functioning 
under a constitution that required all direct taxes to be apportioned among 
various geographic areas such as States as the new Constitution of the 
United States required. It simply was not as critical whether a particular 
tax was considered to be a direct tax or an indirect tax in either England or 
the colonies. In the United States, however, the fact that cases were tried 
in the courts on the issue shortly after the national government was formed 
under the new Constitution is proof enough that there were differences in 
opinions. 

Do not get confused or overly influenced by the varied opinions 
and divergent reasoning in the historical documents prior to the Sixteenth 
Amendment. Over the years, the United States Supreme Court has 
addressed various issues. Sometimes it has overturned, and sometimes 
just refined, its previous rulings. However, we can justifiably rely on what 
is now the ruling case law of the United States Supreme Court. We can 
work with what we have in order to accomplish our goals. For now, just 
follow along and review the citations from some of the historical 
documents regarding direct and indirect taxation. 

In 1895, while deciding whether a tax on income derived from 
property was a direct tax or indirect tax, the United States Supreme Court 
reviewed historical records from before the ratification of the Constitution 
up to and including the Revenue Act of 1894. We can start with its review 
of the debates prior to the ratification of the Constitution. 

Luther Martin, in his well-known communication to the 
legislature of Maryland in January, 1788, expressed his 
views thus: "By the power to lay and collect taxes, they 
[Congress] may proceed to direct taxation on every 
individual, either by a capitation tax on their heads, or an 
assessment on their property." ... 1 Elliot, 344, 368, 369. 
Pollock, supra, 157 U.S. at 565. (Explanation added.) 
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In the New York convention, Chancellor Livingston 
pointed out that when the imposts diminished and the 
expenses of government increased, "they [Congress] have 
recourse to direct taxes; that is, taxes on land, and specific 
duties." 2 Elliot, 341. 
Pollock, supra, 157 U.S. at 566-567. (Explanation added.) 

In Virginia, Mr. John Marshall said: "The objects of direct 
taxes are well understood; they are but few; what are they? 
Land, slaves, stock of all kinds, and a few other articles of 
domestic property." ... 3 Elliot, 229, 235. 
Pollock, supra, 157 U.S. at 567. 

Next, the Pollock Court reviewed the records from the debates 
which occurred in the House of Representatives in 1794, just before 
Congress imposed the "duty" on carriages. 
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In the debates in the House of Representatives preceding 
the passage of the act of Congress to lay "duties upon 
carriages for the conveyance of persons," approved June 5, 
1794, (1 Stat. 373, c. 45,) Mr. Sedgwick said that "a 
capitation tax, and taxes on land and on property and 
income generally, were direct charges, as well in the 
immediate as ultimate sources of contribution. He had 
considered those, and those only, as direct taxes in their 
operation and effects. On the other hand, a tax imposed on 
a specific article of personal property, and particularly if 
objects of luxury, as in the case under consideration, he had 
never supposed had been considered a direct tax, within the 
meaning of the Constitution." 
Pollock, supra, 157 U.S. at 568. 

Mr. Dexter observed that his colleague "had stated the 
meaning of direct taxes to be a capitation tax, or a general 
tax on all the taxable property of the citizens; and that a 
gentleman from Virginia (Mr. Nicholas) thought the 
meaning was, that all taxes are direct which are paid by the 
citizen without being recompensed by the consumer; but 
that, where the tax was only advanced and repaid by the 
consumer, the tax was indirect. He thought that both 
opinions were just, and not inconsistent, though the 
gentlemen had differed about them. He thought that a 
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general tax on all taxable property was a direct tax, because 
it was paid without being recompensed by the consumer." 
Annals 3d Congress, 644, 646. 
Pollock, supra, 157 U.S. at 568-569. 

At a subsequent day of the debate, Mr. Madison objected to 
the tax on carriages as "an unconstitutional tax," but Fisher 
Ames declared that he had satisfied himself that it was not a 
direct tax, as "the duty falls not on the possession but on 
the use." Annals, 730. 
Pollock, supra, 157 U.S. at 569. 

As you will see below, the owner of the carriages, who kept the 
carriages for his own private use, had no way to be recompensed for the 
tax, and yet the tax was sustained as an indirect tax. This situation 
certainly conflicts with the view of Mr. Nicholas shown above, where he 
thought a tax would be a direct tax if the citizen would not be 
recompensed by a consumer. Regardless of who was right or wrong, there 
certainly was not an absolute agreement on the distinction between direct 
and indirect taxes. 

The Pollock Court next proceeds to review the Hylton Case of 
1 796 which addressed the issue regarding a duty on carriages, but we will 
address the case independently. 

Many people believe, and I tend to agree, that the Hylton Case was 
a contrived case for the specific purpose of establishing case law. One 
reason we suspect subterfuge is because of the stipulated facts and the 
ridiculously small amount agreed upon for settlement if Mr. Hylton lost. 
He stipulated to keeping 125 chariots for his own private use with a 
potential tax of $2000 dollars. If he lost the case, the agreed settlement 
was to be a mere $16; which was the equivalent to the tax on one carriage. 
Another reason is the single, inadequate question presented to the Court. 

The "act laying a duty on carriages for the conveyance of persons" 
was not considered a tax on the carriages as property, but a tax on 
expenses or consumption. In referring to the Hylton Case, the Brushaber 
Court stated the tax was on the ~ of the property. 

[W]as not levied directly on property because of its 
ownership but rather on its use and was therefore an excise, 
duty or impost .... 
Brushaber, supra, at 14. 
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The carriage tax was a bad tax and the issue was poorly argued, 
especially from the carriage owners' position. Even the Pollock Court, 
158 U.S. at 626, said the case was badly reported. There were really no 
questions placed before the court as to whether the subject of the tax was 
people, property or activities. And if it were on an activity, such as 
consumption, how many times must a "consumption" tax be paid on the 
same article? If it were on the personal use of the carriage, would such a 
tax be constitutional? Would it be any more constitutional than an act 
taxing a person for using his knife, fork and spoon to eat his breakfast? 

I suspect the case was contrived for political reasons; for more 
control over people and property. The Constitution of the United States 
created a new form of government. It guaranteed more freedom to the 
individual than any other national government in the entire history of the 
world. As there is always an element of power-hungry individuals in 
every society, there would always be those who would want a powerful 
central government to maintain as much control over people and property 
as can possibly be manipulated. 

What better way to manipulate control over people and property 
than through taxation or even to collect money from people under the 
guise, pretext, sham and subterfuge of supposedly enforcing revenue laws? 
For example, if the only question before a court was whether a tax "on" 
carriages was an indirect tax, without asking whether the private use of a 
carriage was a revenue taxable activity, the tax would be sustained as a 
valid indirect tax, and the general public would be none the wiser. My 
suspicions, however, are of no consequence, so we can continue to review 
the Hylton Case. 
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The Hylton Case 

(1796) 

This was a writ of Error directed to the Circuit Court for the 
District of Virginia; and upon the return of the record, the 
following proceedings appeared. An action of debt had 
been instituted to May Term, 1795, by the attorney of the 
district, in the name of the United States, against Daniel 
Hylton, to recover the penalty imposed by the act of 
Congress, of the 5th of June, 1794, for not entering, and 
paying the duty on, a number of carriages, for the 
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conveyance of persons, which he kept for his own use. The 
defendant pleaded nil debet, whereupon issue was joined. 
But the parties, waiving the right of trial by jury, mutually 
submitted the controversy to the court on a case, which 
stated "That the Defendant, on the 5th of June, 1794, and 
therefrom to the last day of September following, owned, 
possessed, and kept, 125 chariots for the conveyance of 
persons, and no more: that the chariots were kept 
exclusively for the Defendant's own private use, and not to 
let out to hire, or for the conveyance of persons for hire: 
and that the Defendant had notice according to the act of 
Congress, entitled 'An act laying duties upon carriages for 
the conveyance of persons,' but that he omitted and refused 
to make an entry of the said chariots, and to pay the duties 
thereupon, as in and by the said recited law is required, 
alleging that the said law was unconstitutional and void. If 
the court adjudged the Defendant to be liable to pay the tax 
and fine for not doing so, and for not entering the carriages, 
then judgment shall be entered for the Plaintiff for 2000 
dollars, to be discharged by the payment of 16 dollars, the 
amount of the duty and penalty; otherwise that judgment be 
entered for the Defendant." After argument, the court 
(consisting of Wilson & [blank] Justices) delivered their 
opinions; but being equally divided, the defendant, by 
agreement of the parties, confessed judgment, as a 
foundation for the present writ of error; which (as well as 
the original proceeding) was brought merely to try the 
constitutionality of the tax. 
Hylton v. United States, 3 U.S. 171-172 (1796) (3 Dal. 171) 

The Court delivered their opinions seriatim in the following 
terms. 

Chase, Justice: 

By the case stated, only one question is submitted to the 
opinion of this court;-whether the law of Congress, of the 
5th of June, 1794, entitled, "An act to lay ~ upon 
carriages, for the conveyance of persons," is 
unconstitutional and void? 
Hylton, supra, at 172. (Emphasis added.) 
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Three justices in the Hylton Case rendered separate opmtons. 
They did not render a judicial opinion on the constitutional meaning of the 
word "direct". The Pollock Court (157 U.S. 571-572) points out that each 
of the justices on the Hylton Court suggested doubt whether anything but a 
capitation or a land tax was a direct tax within the meaning of the 
Constitution and distinctly avoided expressing an opinion upon that 
question or laying down a comprehensive definition, but confined his 
opinion to the case before him. 
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Chase, Justice: 

I am inclined to think, but of this I do not give a judicial 
opinion, that the ~ taxes contemplated by the 
Constitution, are only lli'.Q, to wit, a capitation, or a PQll tax, 
simply, without regard to property, profession, or any other 
circumstance; and a tax on land.-I doubt whether a tax, by 
a general assessment of personal property, within the 
United States, is included within the term~ tax. 
Hylton, supra, at 175. (Emphasis added.) 

Patterson, Justice: 

I never entertained a doubt, that the principle, I will not say, 
the only, objects, that the framers of the Constitution 
contemplated as falling within the rule of apportionment, 
were a capitation and a tax on land. 
Hylton, supra, at 177. 

and, 

All taxes on expenses or consumption are indirect taxes. A 
tax on carriages is of this kind, and of course is not a direct 
tax. 
Hylton, supra, at 180. 

Iredell, Justice: 

As all direct taxes must be apportioned, it is evident that the 
Constitution contemplated none as direct but such as could 
be apportioned. If this cannot be apportioned, it is, 
therefore, not a direct tax in the sense of the Constitution. 
Hylton, supra, at 181. 

and, 
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Perhaps a direct tax in the sense of the Constitution, can 
mean nothing but a tax on something inseparably annexed 
to the soil: Something capable of apportionment under all 
such circumstances. 
Hylton, supra, at 183. 

In reviewing the above cited comments during the debates prior to 
the Constitution, the debates prior to passage of the act imposing a tax on 
carriages, and the comments from the Supreme Court justices in the 
Hylton Case, it becomes apparent that there was a general agreement that 
capitation taxes and taxes on land were direct taxes. But as to other taxes, 
there were all kinds of varied opinions as well as uncertainty. You will 
notice that each of the justices came to his conclusion by different 
reasoning. Chief Justice White briefly refers to this "divergent reasoning" 
in the Brushaber Case at page 14. To call this "divergent reasoning" 
seems to be an understatement. 

Perhaps the comments that seem to involve little or no logic 
whatsoever are the comments that imply that if it was going to be 
impractical or impossible to apportion the tax so that it would be just and 
reasonable, it couldn't be considered a direct tax and must therefore fall 
into the class of indirect taxes. 

However, common sense and logic would seem to require a 
conclusion that just because it would be impractical to try to apportion a 
tax on carriages or any other taxable property, this difficulty would not 
change the nature of the tax. Also, if a claim could be made that it was not 
the taxable object that was being taxed, but rather the use of the object 
(thus claiming it to be an indirect tax), this "use" theory could render the 
requirement of apportionment for direct taxes meaningless, including a tax 
on land. 

In spite of the fact that the justices did not give an opinion on the 
constitutional meaning of the word "direct", all taxes were considered 
indirect taxes except capitation taxes and taxes on real estate for more than 
100 years after the Hylton Case. See Brushaber, at 14-15. 

It is important to point out here that today, many people have been 
incorrectly led to believe that the first "income" tax in this country was in 
1913. This situation demonstrates even more "negligence" on the part of 
the public school systems, the news media and the politicians who fail to 
bring the facts to the hard-working private American citizens. 
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In 1864, another "duty" was challenged and eventually the case 
was heard in the United States Supreme Court. This was an "income" 
duty, i.e., an "income" tax. (This was not the first time an "income" tax 
had been imposed.) This "income" duty was imposed by the revenue act 
of June 30, 1864, Ch. 173, 13 Stat. 223, Sec. 116 at page 281. The 
constitutionality of the act was challenged by William M. Springer, an 
attorney. See Springer v. United States, 102 U.S. 586 (1880). 

This was much like the Hylton Case; each defendant claiming a 
"duty" was a direct tax and void because it was not apportioned among the 
States in accordance with the Constitution. No question was presented to 
the court in either case as to whether or not the tax actually applied to the 
individual involved. Had either Hylton or Springer obtained the court's 
determination and judgment (finding of facts and conclusions of law) as to 
what ~ or activity they had been involved in that was taxable for 
revenue purposes, the cases would have made much better case law; i.e., 
the cases would have been more significant as precedents. 

In the Pollock Case of 1895, the United States Supreme Court took 
a much closer look at the meaning of the word "direct" as used in the 
Constitution. As stated previously, the Pollock Court took a hard look at 
many preceding cases, including Hylton and Springer. Before getting to 
the Pollock Court's decision, let's take a look at the Pollock Court's 
comments on the Springer Case. 

Notice that Springer's defense rests entirely upon whether the act 
was wholly invalid. Also notice how the Pollock Court is searching for a 
preceding case that makes a distinction between an excise tax on a revenue 
taxable activity ("on" or measured by the receipts, but still treated as an 
excise on a revenue taxable activity) as opposed to a tax on the income 
derived from personalty (personal property), which, in the Pollock Court's 
view, would be a direct tax on the personal property. Remember, the 
Brushaber Court stated that taxation "on" income is in its nature an excise 
entitled to be enforced as such. Also, notice that Springer did not raise the 
issue as to the subject of the tax. 
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Here are the Pollock Court's comments on the Springer Case. 

All these [earlier] cases are distinguishable from that in 
hand, and this brings us to consider that of Springer v. 
United States, 102 U.S. 586, 602, chiefly relied on and 
urged upon us as decisive. 
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That was an action of ejectment brought on a tax deed 
issued to the United States on sale of defendant's real estate 
for income taxes. The defendant contended that the deed 
was void because the tax was a direct tax, not levied in 
accordance with the Constitution. Unless the tax were 
wholly invalid, the defence failed. 

The statement of the case in the report shows that Springer 
returned a certain amount as his net income for the 
particular year, but does not give the details of what his 
income, gains, and profits consisted in. 

NOTE: When the Pollock Court states that "Springer 
returned a certain amount", the Court is saying that 
Springer submitted an official or formal report of his 
income. Along with other definitions, the term "return" 
also means an official or formal report, such as an election 
return. Springer did not pay, but rather submitted the form 
under protest. Because he did not pay, a levy was placed 
on his real estate which was subsequently sold for the 
amount of tax, penalties and costs. Regarding tax returns, 
the word "return" means "an official or formal report", and 
does not mean a return of money as some authors have 
incorrectly claimed. 

The original record discloses that the income was not 
derived in any degree from real estate but was in part 
professional as attorney at law and the rest interest on 
United States bonds. It would seem probable that the court 
did not feel called upon to advert to the distinction between 
the latter and the former source of income, as the validity of 
the tax as to either would sustain the action. 

The [Springer] opinion thus concludes: "Our conclusions 
are, that direct taxes, within the meaning of the 
Constitution, are only capitation taxes, as expressed in that 
instrument, and taxes on real estate; and that the tax of 
which plaintiff in error complains is within the category of 
an excise or duty." 

While this language is broad enough to cover the interest as 
well as the professional earnings, the case would have been 
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more significant as a precedent if the distinction had been 
brought out in the report and commented on in arriving at 
judgment, for a tax on professional receipts might be 
treated as an excise or duty, and therefore indirect, when a 
tax on the income of personalty might be held to be direct. 

Be this as it may, it is conceded in all these cases, from that 
of Hylton to that of Springer, that taxes on land are direct 
taxes, and in none of them is it determined that taxes on 
rents or income derived from land are not taxes on land. 
Pollock, supra, 157 U.S. at 578-579 (1895). 
(Emphasis and explanation added.) 

You will notice in Springer, that unless the tax were wholly 
invalid, the defense failed. The courts will (with rare exceptions) address 
only the issues brought before them. Both Hylton and Springer essentially 
only presented single questions which did not truly raise the issue as to the 
subject of the particular tax. If the right questions are not presented, 
seldom will the desired results be achieved. 

In Hylton, the issue could have been raised that a tax on the 
importation or manufacturing or the sale of a carriage could be considered 
a tax on a revenue taxable activity, but a tax on the carriage in the hands of 
the ultimate consumer would be a direct tax on the property. But this issue 
was not raised. Because of the way each case was presented to the courts, 
unless the tax were wholly invalid, the defense failed. 

For over 100 years, from Hylton up to Pollock, the presumed 
judicial construction was that the only taxes that were direct were 
capitation taxes and taxes on real estate. All other taxes, (because of the 
Hylton Case) were considered indirect taxes; including taxes on the 
income derived from personal property. 

As shown earlier, the Pollock Case involved the Revenue Act of 
1894. The Court considered the act only in respect to the tax on income 
derived from real estate and from invested personal property. They 
approached the meaning of the word "direct" more in an economic sense 
rather than from the assumed ')udicial construction" relied on since the 
Hylton Case. This is the first time the United States Supreme Court took a 
hard look at the substance (or the nature) of a tax on personal property or 
the income derived therefrom. The m1iili referred to by White at page 19 
of the Brushaber Case is that the Pollock Court gave the word "direct" a 
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broader meaning to alsQ include taxes on personal property as well as the 
income from both personal and real property. A comment from the 
rehearing of the Pollock Case shows that the Court was really taking a 
hard look at the issue. 

It is said that a tax on the income of property is not a direct 
tax in the meaning of the Constitution, but a duty, and, as a 
duty, leviable without apportionment, whether direct or 
indirect. We do not think so. Direct taxation was not 
restricted in one breath, and the restriction blown to the 
winds in another. 
Pollock, supra, 158 U.S. at 622. (Emphasis added.) 

We must always remember that the Sixteenth Amendment did not 
change anything with regard to taxes which are considered direct in the 
constitutional sense. A tax on property was a direct tax both before and 
after the Sixteenth Amendment. 

It is important to note that what you are about to read is still 
holding case law. The Pollock Case has never been overturned. For your 
convenience, the ruling in the Pollock Case is again shown below. 

Our conclusions may, therefore, be summed up as follows: 

First. We adhere to the opinion already announced, that, 
taxes on real estate being indisputably direct taxes, taxes on 
the rents or income of real estate are equally direct taxes. 

Second. We are of opinion that taxes on personal property, 
or on the income of personal property, are likewise direct 
taxes. 

Third. The tax imposed by sections twenty-seven to thirty
seven, inclusive, of the act of 1894, so far as it falls on the 
income of real estate and of personal property, being a 
~ tax within the meaning of the Constitution, and, 
therefore, unconstitutional and void because not 
apportioned according to representation, all those sections, 
consisting of one entire scheme of taxation, are necessarily 
invalid. 
Pollock, supra, 158 U.S. at 637. (Emphasis added.) 
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WHAT THE POLLOCK COURT DID NOT DO 

A tremendous amount of false information has been perpetrated 
upon the American people regarding the 1895 Pollock Case. It has been 
falsely claimed that the Pollock Court ruled that "income" taxes (meaning 
all "income" taxes) were unconstitutional. That is not what the Pollock 
Court ruled. It has also been falsely claimed that the Pollock Court ruled 
that "income" taxes (meaning all "income" taxes) are direct taxes. This 
also is not what the Pollock Court ruled. 

The Pollock Court only ruled that taxes on personal property and 
real estate, and taxes on the income from personal property and real estate 
are direct taxes. Contrary to what also has been falsely claimed, the 
Sixteenth Amendment did not change this. 

We have already shown that the "income" is not, and cannot be, 
the subject of any tax, and that it can only be used to measure a tax. 
Therefore, the so-called "income" tax of 1894 regarding property could 
only be with regard to or with respect to or in consideration of or measured 
~ the income. 

The Pollock Court did not rule that taxes relating to revenue 
taxable activities could not be measured by the income derived from the 
activities. 

The Pollock Court did not rule that a tax on a revenue taxable 
activity could not be called an "income" tax. 

It has also been claimed that the Revenue Act of 1894 would have 
been valid to the extent that it was imposed on gains, profits or income 
derived from salaries or from professions, trade, employment, or vocation. 
When such claim is stated in this manner, it at least gives the false 
impression that the Pollock Court had ruled on this issue. Therefore, it is 
important to note that the Pollock Court expressly stated that it did not 
address this issue. 

Just two pages prior to the Pollock Court's summarized conclusion 
in which it voided the entire "income" tax portion of the Revenue Act of 
1894, the Pollock Court had explicitly stated at page 635: 

We have considered the act only in respect of the tax on 
income derived from real estate, and from invested personal 
property, and have not commented on so much of it as 
bears on gains or profits from business, privileges, or 
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employments, in view of the instances in which taxation on 
business, privileges, or employments has assumed the ~ujse 
of an excise tax and been sustained as such. 
Pollock, supra, 158 U.S. at 635. (Emphasis added.) 

As I stated earlier, to my knowledge, no average individual has 
ever been able to obtain a United States Supreme Court ruling as to 
whether or not his or her activities are taxable for revenue purposes. 
While the Pollock Court did not address the issue, it seems to imply that it 
disapproved of such taxes which had merely assumed the ~uise of an 
excise tax and had been sustained as such. We would only be guessing if 
we tried to state exactly what the Pollock Court was thinking in this 
regard. 

Even if it were ever determined that your activities are taxable for 
revenue purposes, in which section, ~. of the Internal Revenue Code is 
there a tax imposed on those activities? 

In your studies regarding the so-called "income" tax, you will most 
likely come across such false claims as shown above. This book is written 
to help you counter such false claims. 
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CRITERIA USED TO DETERMINE DIRECT FROM INDIRECT 

As you review the court cases, you will find that while the 
founding fathers agreed in regard to some of the distinctions between 
direct and indirect taxes, they were not in agreement on others. Even 
today, various individuals are not in agreement as to the correct criteria to 
be used in determining whether a tax is direct or indirect. 

One of the statements made in the Pollock Case (157 U.S. at 558) 
has been greatly misinterpreted by individuals who simply fail to read and 
consider the entire paragraph. The sentence relied upon is as follows: 

Ordinarily all taxes paid primarily by persons who can shift 
the burden upon someone else, or who are under no legal 
compulsion to pay them, are considered indirect taxes; but 
a tax upon property holders in respect of their estates, 
whether real or personal, or of the income yielded by such 
estates, and the payment of which cannot be avoided, are 
direct taxes. 
Pollock, supra, 157 U.S. at 558. (Emphasis added.) 

This has led people to reach the same conclusion that Mr. Nicholas 
did (previously referred to from Pollock, supra, 157 U.S. at 568) when he 
thought the meaning was that all taxes are direct which are paid by the 
citizen without being recompensed by the consumer; but that, where the 
tax was only advanced and repaid by the consumer, the tax was indirect. 

The conclusion reached by Mr. Nicholas in 1794, as well as many 
individuals today, is correct under some circumstances but not under other 
circumstances. Let's look at the entire paragraph from Pollock to see if we 
can eliminate the confusion. 

The first question to be considered is whether a tax on the 
rents or income of real estate is a direct tax within the 
meaning of the Constitution. Ordinarily all taxes paid 
primarily by persons who can shift the burden upon 
someone else, or who are under no legal compulsion to pay 
them, are considered indirect taxes; but a tax upon property 
holders in respect of their estates, whether real or personal, 
or of the income yielded by such estates, and the payment 
of which cannot be avoided, are direct taxes. Nevertheless, 
it may be admitted that although this definition of direct 
taxes is prima facie [on its face] correct, and to be applied 
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in the consideration of the question before us, yet that the 
Constitution may bear a different meaning, and that such 
different meaning must be recognized. But in arriving at 
any conclusion upon this point, we are at liberty to refer to 
the historical circumstances attending the framing and 
adoption of the Constitution as well as the entire frame and 
scheme of the instrument, and the consequences naturally 
attendant upon the one construction or the other. 
Pollock, supra, 157 U.S. at 558. 
(Emphasis and explanation added.) 

Considering merely who carries the burden of a tax is certainly not 
an adequate or constant criterion to be used in determining whether a tax is 
direct or indirect, as the natural consequences of a tax under certain 
circumstances can prove. 

It is true that in most cases regarding excise taxes, such as the 
excise taxes in regard to cigarettes and whiskey, the burden can be shifted 
from the manufacturer, distiller or importer of these products to the 
consumer. The manufacturer, distiller or importer is the person liable for 
these taxes. The person liable simply increases the price of the product in 
order to shift the burden of the tax to the consumer. But whether or not 
the burden can be shifted is not the absolute criterion in determining 
whether the tax is direct or indirect. If, for some reason, the value of the 
product dropped sufficiently, it is possible that the burden of the tax on the 
manufacturing, distilling or importing of the product could not be shifted, 
but the manufacturer, distiller or importer would still be liable for the tax 
imposed on those activities. In any event, such a tax is still an indirect tax. 

A corporation pays indirect excise taxes which are imposed on the 
activity of doing business in a corporate capacity. If the corporation owns 
real estate, it also pays a direct tax on that real estate. 

Both of these taxes are paid directly by the corporation to the tax 
collector or tax collection agency, but the burden of the direct tax, as well 
as the indirect tax, is shifted to the consumer by an increase in the price of 
the corporation's products or services, just as the corporation's utility bills 
and other corporate expenses are passed on to the consumer. So just 
because a tax is paid directly does not make it a direct tax, and just 
because the burden is shifted does not make it an indirect tax. 

54 



Chapterl PRINCIPLES OF CONSTITUTIONAL TAXATION 

If an individual brings into this country from a foreign country, an 
item upon which an import duty has been imposed, pays the import duty, 
keeps the item for himself, and does not shift the burden to anyone else, 
the import duty is still in the category of an indirect tax. 

Therefore, determining who carries the burden of the tax is not the 
criterion to be used in determining whether a tax is direct or indirect. 

In respect to the criterion as to who has an absolute legal obligation 
to pay a tax, the corporation (or its officers) have such a legal obligation to 
pay the corporate excise tax. The tax collector also has an absolute legal 
obligation to pay the taxes he collects. The person who imports the taxed 
item is also under a legal obligation to pay. 

However, neither the corporation nor the individual real estate 
owner has a legal obligation to pay the direct tax on real estate. They can 
simply walk away and allow the property to be sold for the taxes due. 

So the consideration of who has an obligation to pay is also not an 
adequate or consistent criterion to be used in determining whether a tax is 
direct or indirect. 

The only criterion which can be consistently used involves the 
subject of the tax in question. If the subject of the tax is people 
(capitation tax) or property, the tax is a direct tax. If the subject of the tax 
in question is a revenue taxable activity, the tax is an indirect tax. You 
will remember that the United States Supreme Court said: 

A tax laid upon the happening of an event, as distinguished 
from its tangible fruits, is an indirect tax. 
Tyler, supra, at 502. 

A tax upon the happening of an event is an indirect tax. We have 
already discussed why income (tangible fruit) is not, and cannot be, the 
subject of any tax. 
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THE RIGHT TO RECEIVE INCOME OR EARNINGS 

Is the receiving of income or earnings an activity that can be taxed? 

A Tennessee Supreme Court case said that the right to receive 
income or earnings cannot be taxed as a privilege. 

The defendant [Commissioner] contends that the tax is a 
privilege tax because the Legislature has designated the 
receipt or realizing of earnings or income as a privilege. 
Defendant cites numerous cases supporting the contention 
that the Legislature can name anything to be a privilege and 
then tax it. 

It cannot be denied that the Legislature can name any 
privilege a taxable privilege and tax it by means other than 
an income tax, but the Legislature cannot name something 
to be a taxable privilege unless it is first a privilege. 

Realizing and receiving income or earnings is not a 
privilege that can be taxed. 

"A privilege is whatever business, pursuit, occupation, or 
vocation, affecting the public, the Legislature chooses to 
declare and tax as such." Corn et al. v. Fort, 170 Tenn. 
377, 385, 95 S.W. 2d 620, 623, 106 A.LR. 647. 

"Privileges are special rights, belonging to the individual or 
class, and not to the mass; properly, an exemption from 
some general burden, obligation or duty; a right peculiar to 
some individual or body." Lonas v. State, 50 Tenn. 287, 
307. 

Since the right to receive income or earnings is a right 
belonging to every person, this right cannot be taxed as a 
privilege. 
Jack Cole Co. v. MacFarland, 337 S.W. 2d 453, 455-456 
(Tenn. 1960). (Emphasis and explanation added.) 

Can an excise tax be imposed on an individual's right to exist-to 
live and own property? 

The Oregon Supreme Court addressed this issue in the Redfield 
Case. The Redfield Case is not an easy case to read, but it is thorough in 
that the Oregon Supreme Court relied upon many cases, including the 
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Pollock and Flint cases cited previously. Also, the Court thoroughly 
considered the nature of the tax and the difference between a direct tax on 
property as opposed to a tax on revenue taxable activities, such as doing 
business in a corporate capacity. 

The Court took the same kind of approach that is being taken in 
this book. The Court wanted to first determine what kind of tax it was. 
What was it that the Legislature was actually trying to tax? There is no 
way to actually have an intelligent conversation regarding a tax until these 
basic issues are addressed and the facts recognized. For example, the 
Oregon Supreme Court said: 

We deem it necessary at the outset to determine the nature 
of the tax .... 
Redfield, v. Fisher, 292 P. 813, at 816 (1930). 

Just after citing from the Flint Case, but before it invalidated a 
portion of the particular revenue act in question, the Oregon Supreme 
Court said: 

The individual, unlike the corporation, cannot be taxed for 
the mere privilege of existing. The corporation is an 
artificial entity which owes its existence and charter powers 
to the state; but the individuals' rights to live and own 
property are natural ri~hts for the enjoyment of which an 
~ cannot be imposed. 
Redfield supra at 819. 
(Emphasis added.) 

The above case citations seem to be in line with the following 
citations. 

The right to labor and to its protection from unlawful 
interference is a constitutional as well as a common-law 
right. Every man has a natural right to the fruits of his own 
industry. 
48 Am Jur 2d, Section 2, page 80. 

A state may not impose a charge for the enjoyment of a 
right granted by the Federal Constitution. 
Murdock v. Pennsylvania, 319 U.S. 105, 113 (1943). 

Since the Bill of Rights did not create any inalienable rights, but 
rather secured these rights, we can know the Murdock Court's use of the 
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phrase "granted by the Federal Constitution" must be construed to mean 
"conceded by the Federal Constitution," and not as if these rights are 
government created privileges, or so-called "State created rights". 

Most States have clauses in their constitutions similar to that of 
California. 

All people are by nature free and independent and have 
inalienable ri~hts. Among these are enjoying and 
defending life and liberty, acquirin~, possessing, and 
protecting property, and pursuing and obtaining safety, 
happiness, and privacy. 
Constitution of the State of California, Article I, sec. 1. 
(Emphasis added.) 

While the Constitution of California is more specific in regard to 
inalienable rights, these rights are still secured by the Constitution of the 
United States. 

The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 
United States Constitution, Ninth Amendment. 

Since the right to receive earnings or income cannot be taxed as a 
privilege, what possible basis could anyone have to conclude that such 
activity is taxable for revenue purposes? The fact is, there is none. 

An analogy I often like to use is a situation where a man gets a job 
sweeping floors at the comer grocery store. We'll call him Joe. Joe 
agrees to sweep floors eight hours a day for $6.00 an hour. Who has a 
right to come along and claim part of what Joe earns? And if they have 
this right, where did they get it? And what if Joe gets a second job 
working a total of 16 hours each day? If the State is taking money from 
Joe under the name of taxation, does Joe somehow owe society or the 
State even more money because he is working harder? Is the State 
somehow giving him more protection than it is to a person who works 
much less? 

Speaking of the individual, the United States Supreme Court said: 

He owes nothin~ to the public so long as he does not 
trespass upon their rights. 
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Hale v. Henkel, 201U.S.43, at 74 (1906). 
(Emphasis added.) 

The strongest argwnent that can be made against a claim that the 
mere receipt of income or earnings is a revenue taxable activity is the fact 
that if that were so, the entire "income" tax portion of the Revenue Act of 
1894 would have been valid as an indirect tax. Instead of it being valid, 
the Pollock Court declared the entire "income" tax portion of the act 
invalid, and that case has never been overturned. 
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DID THE SUPREME COURT CHANGE ITS MIND? 

Some people have erroneously claimed that the United States 
Supreme Court changed its mind, or changed the meaning of the 
Brushaber and Stanton decisions of 1916 in the Eisner decision of 1920. 
The only possible reasons for an honest misunderstanding of Eisner is that 
these people simply do not understand that income is not, and cannot be, 
the subject of any tax, or do not understand that the word "on" can mean 
"with regard or respect to or in consideration of' as defined in Webster's 
previously cited, or possibly they have not read and studied the entire case. 

These people incorrectly claim that the Eisner Court "plainly 
stated" that what was accomplished by means of the Sixteenth 
Amendment was the elimination of the apportionment requirement for the 
direct tax known as the income tax. This is the type of misstatement that 
creates all kinds of confusion. The fact is, the Eisner Court made no such 
statement. The Eisner Court made no such statement that there ever 
existed any such thing as: "the direct tax known as the income tax." 

The portion of the Eisner Case supposedly utilized as a basis for 
such claims referred to above, is as follows: 

As repeatedly held, this [the Sixteenth Amendment] did not 
extend the taxing powers to new or excepted subjects, but 
merely removed the necessity which might otherwise exist 
for an apportionment among the States of taxes laid on 
[with re~ard to or with respect to or in consideration of or 
measured by] income. Brushaber v. Union Pacific R.R. 
Co., 240 U.S. 1, 17-19; Stanton v. Baltic Mining Co., 240 
U.S. 103, 112 et seq.; Peck & Co. v. Lowe, 247 U.S. 165, 
172-173. 

A proper regard for its genesis, as well as its very clear 
language, requires also that this Amendment shall not be 
extended by loose construction, so as to repeal or modify, 
except as applied to income, those provisions of the 
Constitution that require an apportionment according to 
population for direct taxes upon property, real and personal. 
This limitation still has an appropriate and important 
function, and is not to be overridden by Congress or 
disregarded by the courts. 
Eisner, supra, at 206. (Explanation added.) 
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The Eisner Court proceeds to discuss what is and what is not 
"income" as cited previously, tying in all the important facts to establish 
that "income" for purposes of the Sixteenth Amendment is profit or gain 
received by the person who is subject to the tax. With the subject of an 
excise tax being the happening of an event (or activity), and not the 
income which is the tangible fruit, the only person who can be subject to 
an excise tax is the person who is involved in the revenue taxable activity. 

In the Eisner Case, the United States Supreme Court cited with 
approval the cases of Brushaber and Stanton which held that taxation on 
income was in its nature an excise. If the Court had changed its mind, it 
would have said so. 

It is important to note that there was no question presented to the 
Eisner Court as to whether the activity was taxable. The issue the Court 
was asked to deal with involved a distinction between an increase in value 
of stock (capital) held by the "taxpayer" as opposed to profit or gain 
(income) actually being received by the recipient (the taxpayer) for his or 
her separate use, benefit and disposal. A tax on the capital, regardless of 
any increase in value, would have been a direct tax on the property. The 
Court determined that this increase in value was not to be considered 
"income" within the meaning of the Sixteenth Amendment. 

In your studies of the "income" tax issue, you will probably come 
across many erroneous claims, such as the one shown above. Therefore, it 
seems timely to point out here that before you accept anybody's "theory" 
as to what a court case says, you should read the case for yourself. When I 
say anybody's "theory", I include the "theories" of judges and attorneys, 
as well as the "theories" of laymen. 
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A LOWER COURT CASE MISINTERPRETED 

Misinterpretations of court cases is widespread by various people 
including attorneys and laymen alike. An example of a lower court case 
which has been misinterpreted is the Penn Mutual Case previously cited. 
The reason for the misinterpretation again seems to be because the people 
do not read the whole case, as well as the fact that they do not seem to 
understand the difference between direct and indirect taxes. 

The portion of the Penn Mutual Case that has been misinterpreted 
is as follows: 

[The Pollock Case] only held that a tax on the income 
derived from real or personal property was so close to a tax 
on that property that it could not be imposed without 
apportionment. The Sixteenth Amendment removed that 
barrier. 
Penn Mutual, supra, at 19. (Explanation added.) 

From this small portion of the Penn Mutual Case, the people who 
misinterpret the case erroneously assume that the barrier referred to means 
the rule of apportionment and they continue to erroneously conclude that 
the Penn Mutual Court meant that the Sixteenth Amendment authorized 
taxes on income derived from property to be imposed without 
apportionment. The barrier referred to, however, was the barrier of a 
consideration of the source of the income. You will remember that the 
Brushaber Court stated at pages 18-19, that the Amendment was drawn 
for the purpose of doing away for the future with the principle upon which 
the Pollock Case was decided, and that the command of the Amendment 
that all income taxes shall not be subject to a consideration of the sources 
from which the taxed income may be derived, forbids the application to 
such taxes of the Illk applied in the Pollock Case. The Brushaber Court 
also stated that the Amendment contains nothing repudiating or 
challenging the ruling in the Pollock Case. 

Let's now take a look at the entire paragraph of the Penn Mutual 
Case which has been misinterpreted. We can see that if a person does not 
have a solid understanding of the basic principles of constitutional 
taxation, and a solid understanding of the difference between a direct and 
indirect tax, he will most likely misinterpret many cases such as the Penn 
Mutual Case. 
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It did not take a constitutional amendment to entitle the 
United States to impose an income tax. Pollock v. 
Farmer's Loan and Trust Co., 1895, 157 U.S. 429, 15 S.Ct. 
673, 39 L.Ed. 759, Id., 158 U.S. 601, 15 S.Ct. 912, 39 
L.Ed. 1108, only held that a tax on the income derived from 
real or personal property was so close to a tax on that 
property that it could not be imposed without 
apportionment. The Sixteenth Amendment removed that 
barrier. Indeed, the requirement for apportionment is pretty 
strictly limited to taxes on real and personal property and 
capitation taxes. 
Penn Mutual, supra, at 19-20. 

When one reads the entire paragraph, reads that it did not take a 
constitutional amendment to impose an income tax, and reads that taxes on 
property must be apportioned, it is actually difficult to see how anyone 
could erroneously conclude that the Third Circuit Federal Court of 
Appeals in the Penn Mutual Case considered an "income" tax as anything 
but an indirect tax. 

Nevertheless, as you study the "income" tax issue, this is just one 
more misinterpreted case you may come across. Whenever you read a tax 
case, you can first consider whether the subject to the tax in question is 
people, property or activities. You can next consider whether the subject 
of the tax was raised as an issue in the case. You will find where people 
have actually lost their cases because they did not raise the right issue, and 
often times because they have misinterpreted court decisions. 

Finally, never rely upon someone else's opinion of a case. Before 
you rely upon a case, you should always read, study and analyze the case 
for yourself. 
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DECODING THE CODE 

Where does one start in an attempt to decode the Internal Revenue 
Code? A good place to start is to find out just who it is that is subject to 
the Code. 

TO WHOM DO THE REVENUE LAWS APPLY? 

The United States courts have ruled: 

The revenue laws are a code or system in regulation of tax 
assessment and collection. They relate to taxpayers, and 
not to nontaxpayers. The latter are without their scope. No 
procedure is prescribed for nontaxpayers, and no attempt is 
made to annul any of their rights and remedies in due 
course of law. With them Congress does not assume to 
deal, and they are neither of the subject nor of the object of 
the revenue laws. 
Economy Plumbing and Heating v. United States, 470 F.2d 
585, at 589 (Ct.Cl. 1972). (Emphasis added.) 

Note 3 of this case reads as follows: 

3. The term "taxpayer" in this opinion is used in the .strict 
or narrow sense contemplated by the Internal Revenue 
Code and ~ a person who pays, overpays, or is subject 
to pay his own personal income tax. (See Section 
770l(a)(l4) of the Internal Revenue Code of 1954.) A 
"nontaxpayer" is a person who does not possess the 
foregoing requisites of a taxpayer. 
Economy, supra, fn. 3, at 590. (Emphasis added.) 

Do you possess the requisites of a "taxpayer"? Wouldn't that 
depend upon the subject of the tax? Is it people, property or activities? 

Internal Revenue Code section 7701(a)(14), to which the Economy 
Court referred, reads as follows: 

Sec. 7701. Definitions. 

(a) 
When used in this title, where not otherwise distinctly 

expressed or manifestly incompatible with the intent 
thereof-

65 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

(14) Taxpayer. The term "taxpayer"~ any person 
subject to any internal revenue tax. 
26 USC 7701(a)(14). (Emphasis added.) 

The term "taxpayer" is also defined in section 1313(b) of the Code, 
as follows: 

Sec. 1313. Definitions. 

(b) Taxpayer. 

Notwithstanding section 7701(a)(14), the term "taxpayer" 
means any person subject to a tax under the applicable 
revenue law. 
2 6 US. C. 1313 (b). (Emphasis added.) 

Before we proceed, it is important to point out that Congress can 
define a term for purposes of a particular law just about anyway it chooses. 
Congress cannot, however, change the meaning of, or adopt its own 
definition for, a term used in the Constitution, for reasons explained by the 
Eisner Court previously cited. Also, it is important to point out that the 
term "taxpayer" is defined in different ways in different books. 
Dictionaries provide a general definition as used in ordinary speech and 
pretty much define the term "taxpayer" as any person who pays a tax. 
This dictionary definition could apply to one who pays a property tax or 
any other kind of tax. So when we are discussing the term "taxpayer" for 
purposes of the Internal Revenue Code, it is important to specify the 
particular definition we are using. For example, if you determined that 
you are not subject to any federal revenue tax, it would not be adequate 
for you to say: "I deny being a "taxpayer". To be precise, and more 
effective, one would say: "I deny being a "taxpayer" as that term is 
defined in the Internal Revenue Code." Or you could say: "I deny being a 
"taxpayer" as that term is described in the Economy Case." It is very 
important to be very specific when you are using terms relating to taxes. 

Also, it is not wise to claim that you are a nontaxpayer. Not only 
will this statement likely be misinterpreted, even if it is interpreted the way 
you mean, you have placed the burden of proof on yourself to prove that 
you are not subject to the revenue laws. It is better to keep the burden of 
proof on the party who is claiming you are subject to the revenue laws. 
Let that person prove, ifhe can, that you are subject to a revenue law. 

It has been previously shown that the term subject to means liable 
for. As previously cited: 
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We see no distinction between the phrases "liable for such 
tax" and "subject to a tax". 
Houston Street Corp., supra, (Emphasis added.) 

It becomes abundantly clear that the term "taxpayer" for purposes 
of the Internal Revenue Code relates only to persons who are subject to or 
liable for a revenue tax. I suggest you contact a person who is in the 
business of preparing tax returns and ask that person to show you, if he or 
she can, a section in the Internal Revenue Code that identifies you as a 
person who is liable for a tax. Surprisingly, many people who prepare tax 
returns do not know the difference between the Internal Revenue Code and 
the regulations which have been written pursuant to the Code. The 
Internal Revenue Code contains a word-for-word restatement of the 
statutes currently in force which have been enacted by Congress. The 
Secretary of the Treasury is authorized to write regulations which are 
pursuant to these statutes. The Internal Revenue Code is controlling. 

The Secretary of the Treasury cannot by his regulations 
alter or amend a revenue law. 
Morrill v. Jones, 106 U.S. 466, 467 (1882). 

When you are looking for a statute, you will want to make sure you 
are not mistakenly dragged into the quagmire of regulations which can 
often be confusing and misleading. 

The Internal Revenue Code is quite clear when it identifies a 
person who is liable for a tax. Here are just two examples. 

Sec. 5005. Person liable for tax. 
(a) General. The distiller or importer of distilled spirits 
shall be liable for the taxes imposed thereon by section 
5001(a)(l). 
26 USC. 5005(a). (Emphasis added.) 

Sec. 5703. 
(a)(l) Original liability. The manufacturer or importer of 
tobacco products shall be liable for the taxes imposed 
thereon by section 5701. 
26 USC. 5703(a)(J). (Emphasis added.) 

Each section above clearly shows the particular activity that is 
being taxed and also clearly identifies the person who is made liable for 
the tax. If you are simply an average hard-working private American 
citizen, I submit that the tax preparer will be unable to find a place in the 
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Code that imposes a tax on your activities or a place in the Code that 
makes you liable for any revenue tax of any sort. For example, there will 
be no place in the Code that even suggests that the ditch digger shall be 
liable for the taxes imposed on the activity of digging ditches. 

You will probably find that the tax preparer will not even have a 
clue as to what you are talking about when you ask about the subject of 
the so-called "income" tax. You will probably find that the tax preparer 
has been merely assuming all of the things mentioned in Chapter 1. You 
will probably find that you now know more about the so-called "income" 
tax, the Sixteenth Amendment and the rest of the basic constitutional 
principles of taxation than the tax preparer ever dreamed of knowing. 

Sure, the tax preparer probably knows more than you do about the 
rules and regulations as they apply to the "taxpayer" as that term is defined 
in the Code. But I think you'll find that the tax preparer has probably 
merely assumed that every individual who works for a living is a 
"taxpayer" for purposes of the Internal Revenue Code. I think you will 
also find that if you ask a number of tax preparers the definition of the 
term "taxpayer" for purposes of the Internal Revenue Code, many will 
have to look up the definition, perhaps for the very first time, before they 
will be able to give you an answer. Tax preparers have been taught how to 
follow instructions and fill out forms as they relate to the "taxpayer" as 
defined. You will probably find that many tax preparers know little, or 
nothing, about the basic principles of constitutional taxation. 

When you discuss these issues with people such as tax preparers, 
you will soon find that there is a serious communication gap. One of the 
reasons for this communication gap is that these people do not understand 
one of the most basic principles of constitutional taxation. Specifically, it 
is the simple, basic principle that all federal taxes on property must be 
apportioned among the States. You will find that you cannot even have an 
intelligent discussion with such people until you can get them to 
understand this very basic principle. Nevertheless, before you will want to 
have a discussion with people such as tax preparers, attorneys or others 
whom you would expect to know the constitutional principles of taxation, 
you will want to know more about the Internal Revenue Code. 

When you carefully study the Code, you will find that each and 
every section of the Code will refer to the term "taxpayer" either directly 
or indirectly. For example, the Code will say something to the effect that 
any person who is required to do such and such must do this or that. After 
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further research, you will find that the "person who is required" is the 
person who is liable for a tax. Then, of course, the person who is liable 
for a tax can only be the person who is subject to a tax. The person who 
is subject to a tax is the "taxpayer" which is defined as any person subject 
to any revenue tax or any person subject to the applicable revenue law. 

How do we get off this merry-go-round? We stop and say: "Wait 
just a minute! What is the subject of the so-called "income" tax?" 

We already know that the Sixteenth Amendment does not identify 
any subject of any tax. Regarding the so-called "income" tax, the Internal 
Revenue Code does not identify either the subject of the tax or the person 
liable for the tax, with a few exceptions. The Code does make certain 
persons liable for any tax they are required to withhold from persons who 
are subject to withholding of a tax, and the only persons who could 
possibly be subject to withholding of a tax are persons who are liable for 
a tax, whomever they may be. The Code doesn't say. 

You will remember that the United States Supreme Court stated: 

Our system of taxation is based upon voluntary assessment 
and payment, not upon distraint. 
Flora v. United States, supra. 

Those who drafted the tax legislation which was ultimately enacted 
by Congress, left it up to the individual to assess himself by filling out 
forms which provide prima facie evidence that he is subject to and/or 
liable for a tax. 

The 1040A instruction booklet for 1995, at page 4, is addressed to 
Dear Taxpayer. This booklet is not addressed to one who is not subject to 
or liable for a tax. Buried on page 11, the booklet states: 

Internal Revenue Code sections 6001, 6011, and 6012(a) 
say that you must file a return or statement with us for any 
tax for which you are liable. 
1040A Instructions, 1995, page 11. (Emphasis added.) 

Obviously, one who .i.s....nQ1 subject to or liable for any tax would 
not be required to file a return. Most individuals have not been taught the 
basic principles of constitutional taxation. They have merely assumed, or 
were wrongfully led to believe, that they were liable for the so-called 
"income" tax. Along with the crowd, they filled out tax forms; much like 
lemmings following their kind into the sea. 
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If, after studying the Code, you conclude that it is the most 
circuitous, diabolical masterpiece of deception ever devised by man, rest 
assured that there are many people who will agree with you. With that 
said, let's proceed with our decoding of the Code. 
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UPON WHAT IS THE TAX IMPOSED? 

The so-called "income" tax is imposed on the "taxable income" in 
Subtitle A of the Internal Revenue Code. For example: 

Sec. 1. Tax imposed. 

There is hereby imposed on the taxable income of.
[ every individual] 
26 U.S.C. 1. (In part. Emphasis and explanation added.) 

Section I of the Code appears to impose a tax directly on property. 
But that would be a direct tax without apportionment, and thus 
unconstitutional. Notice, however, that the Code does not actually impose 
a tax on "income" which is a term Congress is not authorized to define, as 
explained by the Eisner Court previously cited. Also, the Code does not 
impose a tax on "gross income" which, as previously shown, is defined in 
the Code as "all income from whatever source derived". In fact, "gross 
income" is defined as something (income) which is something Congress is 
not authorized to define. 

The Code imposes a tax on something called "taxable income" 
which has its own special statutory definition. As you will see, the Code 
ultimately defines the term "taxable income" as the "taxpayer's" 
deductions subtracted from the "taxpayer's" "gross income". You will see 
that the definition of the term "taxable income" refers either directly or 
indirectly to the "taxpayer" as that term is strictly and narrowly defined for 
purposes of the Internal Revenue Code. And of course, the "taxpayer" is 
one who is subject to (in other words, liable for) a revenue tax. 

NOTE: Treasury regulation 1.1-1 is the Secretary of the 
Treasury's "interpretation" of section 1 of the Code. As 
stated earlier, regulations can be misleading, but we must 
remember that the regulation cannot alter or amend a 
section of the Code. The regulation states: 

Section 1 of the Code imposes an income tax 
on the income of every individual who is a 
citizen or resident of the United States .... 

Tax preparers, for example, will read this regulation, not 
know that an income tax is an excise tax or know the 
other basics of constitutional taxation, and erroneously 
believe that the income is the subject of the tax. 
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You will notice that the Code defines "taxable income" one way 
for "taxpayers" who itemize deductions, and another way for "taxpayers" 
who do not itemize deductions. Nevertheless, it all refers directly or 
indirectly to the term "taxpayer". 

"Taxable income" is defined in section 63 of the Internal Revenue 
Code, and is partially defined as follows: 

Sec. 63. Taxable income defined. 

(a) In general. 

Except as provided in subsection (b ), for purposes of this 
subtitle, the term "taxable income" means gross income 
minus the deductions allowed by this chapter (other than 
the standard deduction). 

(b) Individuals who do not itemize their deductions. 

In the case of an individual who does not elect to itemize 
his deductions for the taxable year, for purposes of this 
subtitle, the term "taxable income" means filljusted 2ross . . 
mcome, mmus-

(1) the standard deduction, and 
(2) the deduction for personal exemptions provided in 
section 151. 
26 US.C. 63. (In part. Emphasis added.) 

One who does not file a tax return of any sort can look up the term 
"adjusted gross income" to see if the term "taxable income" applies to 
everyone, or just a "taxpayer" as defined in the Code. 

The individual who files has provided prima facie evidence which 
indicates that he is a "taxpayer", without regard to whether or not he 
itemized deductions. But for the individual who does not file, the situation 
is entirely different. 

Section 63(b) shows that for purposes of Subtitle A, which is in 
regard to the so-called "income" tax, "taxable income" means "adjusted 
gross income" for the "taxable year" for the individual who does not elect 
to itemize deductions. We now want to find out if the term "adjusted 
gross income" applies to everyone, or just the "taxpayer" as that term is 
defined in the Code. Also, we will want to find out if the term "taxable 
year" applies to everyone, or just the "taxpayer" as that term is defined in 
the Code. 
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"Adjusted gross income" is defined in section 62 of the Internal 
Revenue Code, and is partially defined as follows: 

Sec. 62. Adjusted gross income defined. 

(a) General rule. 

For purposes of this subtitle, the term "adjusted gross 
income" means, in the case of an individual, gross income 
minus the following deductions: 
26 USC. 62(a). (In part. Emphasis added.) 

We still cannot know what ''taxable income" means, in the case of 
an individual who has not elected to itemize deductions, including the 
individual who has not filed a return of any kind, until we know more 
about the "following deductions" which are shown in the subsections in 
the definition of the term "adjusted gross income". 

As you will see, the "following deductions" are always the 
deductions of the "taxpayer" as defined. 

The "following deductions" are listed in the subsections of section 
62. Some of these subsections use the term "taxpayer" to show that it is 
specifically talking about the deductions of a "taxpayer", as that term is 
defined. For example, section 62(a)(2)(A) reads: 

(2) Certain trade or business deductions of employees. 

(A) Reimbursed expenses of employees. The 
deductions allowed by part VI (section 161 and 
following) which consist of expenses paid or incurred 
by the taxpayer, in connection with the performance 
by him of services as an employee .... 
26 USC. 62(a)(2)(A). (In part. Emphasis added.) 

Other subsections of section 62 do not expressly use the term 
"taxpayer", but they send you on a "treasure hunt" through the Code by 
referring to other sections of the Code which do specifically use the term 
"taxpayer", or the term "taxable year", or refer to items shown on a return, 
thus still showing that the following deductions are specifically talking 
about the deductions of a "taxpayer". If an individual has filed a return, it 
is primafacie evidence, an indicator, that he is a "taxpayer" as defined. 

"Taxable year" is defined in section 44l(b) of the Internal Revenue 
Code, and is partially defined as follows: 

73 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

Sec. 441. 

(b) Taxable year. 

For purposes of this subtitle, the term "taxable year" 
means-

(1) the taxpayer's annual accounting period, if it is a 
calendar year or a fiscal year-
26 US.C. 44l(b). (In part. Emphasis added.) 

The term "taxable year" certainly does not apply to the 
nontaxpayer' s annual accounting period, but only to the accounting period 
of a "taxpayer" as defined by statute. The term "taxable year" becomes 
even more important as we go along. 

You can see that the terms "taxable income", "adjusted gross 
income" and "taxable year" are each defined by statute by using other 
terms which also have their own special statutory definitions, and in one 
way or another, are always ultimately defined as applying to, and only to, 
the "taxpayer" as that term is defined by statute. You can now see how the 
courts can rule that the tax laws relate to "taxpayer(s)", and not to 
nontaxpayers. 

We can now say that: 

"Taxable income" = 
"adjusted gross income" = 

the "taxpayer's" deductions subtracted 
from the "taxpayer's" "gross income". 

It cannot be correct to say that "adjusted gross income" equals just 
anyone's deductions subtracted from his gross income. Also, it cannot be 
correct to say that "adjusted gross income" equals the nontaxpayer' s 
deductions subtracted from the nontaxpayer's gross income. It can only be 

rrect to say that "adjusted gross income", as defined in the Code, equals 
"taxpayer's" deductions subtracted from that "taxpayer's" "gross 

income". 

"Gross income" is defined in section 61 of the Internal Revenue 
Code, but it is not of critical importance to the nontaxpayer because the 
so-called "income" tax is not imposed on either the income or the "gross 
income". A more complete, but still partial definition of the term "gross 
income" than was previously provided reads as follows: 
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Sec. 61. Gross income defined. 

(a) General definition. 

Except as otherwise provided in this subtitle, gross 
income means all income from whatever source derived, 
including (but not limited to) the following items: 

(1) Compensation for services, including fees, 
commissions, fringe benefits, and similar items; 
(2) Gross income derived from business; 
(Etc., etc., listing 13 other items of income.) 
26 US. C. 61 (a). (In part. Emphasis added.) 

Section 61(a) pretty well covers most, if not all, of the "taxpayer's" 
income. Even wages would seem to fall into the category of compensation 
for services, and if the activity is taxable, the wages could be used to 
measure the tax. 

It is not productive for a nontaxpayer to argue the definition of 
"gross income", since the tax is not imposed upon income or "gross 
income", and the Code simply does not apply to one whose activities are 
not taxable, or have not been taxed, for revenue purposes. 

If the receipt of earnings or income were a revenue taxable event, 
the so-called "income" tax could have been imposed on the receipt of all 
earnings or income minus whatever deductions Congress chose to allow. 
The Code could have easily contained a clause making every person who 
received income or earnings liable for the tax. (Such a clause, however, 
would have opened up all kinds of constitutional challenges.) As it is, 
there is no such clause, and the Code, with its language of indirection, 
carefully imposes the tax on the "taxpayer's" income minus the allowed 
deductions, but certainly not on the income of one whose activities are not 
taxable, or have not been taxed, for revenue purposes. 

Also, as stated earlier, if the mere receipt of income or earnings 
were a revenue taxable event, the entire "income" tax portion of the 
Revenue Act of 1894 would have been held valid as an indirect tax. 
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What is it that is actually being taxed? 

Is it people? Is it property? Or is it activities? 

There cannot be any intelligent conversation about a tax 
until the actual subject of the tax is known. 

Constitutional 
Class of tax Nature of tax Subject of tax r~uirement 

Excises Taxable activities *Must be 
Indirect Duties Taxable events geographically 
taxes Imposts Taxable incidents uniform. 

Taxable occasions 
Capitation taxes People *Must be 

Direct Property apportioned 
taxes Property taxes (Which property?) among the 

(Be specific.) States. 

* See Penn Mutual Indemnity Co. v. C.l.R., 277 F.2d 16, at 19-20 (3rd Cir. 1960); 
Steward Machine Co. v. Davis, 301 U.S. 548, at 581-582 (1937). 

• What is the subject of the so-called "income" tax? Is it people? Is it 
property? Or is it activities? 

• In which section, if any, of the Internal Revenue Code does it impose a 
tax on that particular subject? 

• If you can't find an answer that meets the constitutional requirement, 
don't feel alone. Neither can anyone else find a subject of an 
unapportioned tax that would apply to most individuals. 

• If the subject of the tax cannot be found in the Code which meets the 
constitutional requirement for the imposition of that class of tax, how 
can it be proved that anyone is subject to or liable for any so-called 
"income" tax? 

The income tax is, therefore, not a tax on income as such. It is an excise tax with respect 
to certain activities and privileges which is measured by reference to the income which 
they produce. The income is not the subject of the tax: it is the basis for determining the 
amount of tax. 
House Congressional Record, March 27, 1943, page 2580. 

Indeed, the requirement for apportionment is pretty strictly limited to taxes on real and 
personal property and capitation taxes. 
Penn Mutual Indemnity Co. v. C.l.R., 277 F.2d 16, at 19-20 (3rd Cir. 1960). (Emphasis 
added.) 

76 



Chapter 3 DECODING THE CODE 

IS THE TAX MEASURED BY INCOME OR GROSS EARNINGS? 

Up to this point, it has been shown that the income cannot be the 
subject of a direct tax or an indirect tax. The income can only be used to 
measure the tax. But is the income (true profit or gain) even being used to 
measure the amount of the tax for the so-called "income" tax? 

Congress cannot, and has not, defined the term "income". Yet, the 
Code, on a selective basis, states the specific items that can be deducted 
from gross receipts, or gross earnings, in order to determine the amount of 
tax due. The Code allows for the cost of steel-toed shoes required on a job 
to be deducted from gross receipts. It does not allow for the cost of 
business suits needed for a job to be deducted from the gross receipts. If a 
person drives 90 miles to work each day, the Code does not allow this 
expense to be deducted. It is possible for a person to spend much of what 
he earns just to get to a job and be dressed properly. Yet, at the end of the 
year, the amount spent on these expenses can hardly be considered as 
profit or gain to the person who worked at the job. 

More deductions are allowed to "taxpayers" with 10 dependents 
than to "taxpayers" with no dependents. The Code is strewn with often 
times discriminatory variations in deductions allowed to one "taxpayer" 
over those allowed to another "taxpayer". But it can hardly be said that 
the extra amount allowed to the "taxpayer" with I 0 dependents is not for 
the "taxpayer's" separate use and benefit. And even if it were claimed that 
the extra amount was not for the benefit of the "taxpayer" but rather for 
the benefit of the dependents, thus supposedly reducing the amount that 
otherwise would be considered the "income" of the "taxpayer", the 
amount the "taxpayer" actually spends for the "benefit" of his or her 
dependents is usually more than is allowed by statute. Thus, the true profit 
or gain (income) can never be consistently established, and determining 
what the true profit or gain is (that is, defining the term "income") is a 
determination which Congress is not allowed to make. 

Also, in the case of a business, the profit or gain shown on the 
books can be adjusted simply by the businessman adjusting, at least to 
some extent, what he believes to be, or claims to be, the value of his 
inventory. From a practical point of view, true profit or gain from an 
activity is more or less a judgment call on the part of the recipient. From a 
practical point of view, it is not possible to determine true profit or gain 
from each and every activity on a consistent basis. 
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So not only is it not possible for income to be the subject of any 
tax, it is virtually impossible to use income (true profit or gain) as the 
measurement of the tax. The fact is, the so-called "income" tax is 
measured by the gross earnings or gross receipts or the gross wages, minus 
whatever deductions are allowed by statute. Another fact is, true profit or 
gain (income) does not have much, if anything, to do with measuring the 
so-called "income" tax. 

You will remember from the Flint Case, that if the activity is a 
lawful subject of a tax, the amount of tax can be measured by any 
reasonable standard. Measuring a tax by gross receipts or gross earnings 
is certainly reasonable enough, and it appears that this is what the Code 
does, minus any deductions Congress, and/or the legislative draftsmen, 
have chosen to allow. 
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WHO IS REQUIRED TO MAKE TAX RETURNS? 

The Internal Revenue Code does require certain persons to keep 
records and make tax returns. These requirements are found in sections 
6001, 6011, and 6012. The requirements in these sections can apply to all 
kinds of federal taxes and are not limited to the so-called "income" tax. 

Each of these sections contain one or more of those special terms 
which have those special statutory and/or legal definitions. The rules of 
statutory construction (the interpretation of the meaning of a statute) 
require that each and every word of a statute is to be considered important. 
This includes the words with special statutory definitions as well as the 
words within those definitions. For example: 

A court first turns to the words of the statute itself, giving 
significance to every word, phrase, sentence and part of an 
act in furtherance of the legislative purpose, if possible. 
[Citations omitted.] A construction which renders any part 
of a statute surplusage should be avoided. [Citations 
omitted.] 
People v. Long, 220 Cal.Rptr. 312, 319 (1985). 

Sections 6001 and 6011 read as follows: 

Sec. 6001. Notice or regulations requiring records, 
statements, and special returns. 

Every person liable for any tax imposed by this title ... 
shall keep such records, render such statements, make such 
returns .... 
26 U.S.C. 6001. (In part. Emphasis added.) 

Sec. 6011. General requirement of return, statement, 
or list. 

(a) General rule. 

When required by regulations prescribed by the Secretary 
any person made liable for any tax imposed by this title ... 
shall make a return or statement. ... 
26 U.S. C. 6011 (a). (In part. Emphasis added.) 

Rules of statutory construction require that the phrases "liable for" 
and "made liable for" be given significance. To correctly interpret the 
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statutes, these phrases cannot be ignored. If you are not liable for or 
made liable for any tax, sections 6001 and 6011 cannot apply to you. 

The next section of the Internal Revenue Code that requires a 
person to make a return is section 6012. This section has its own special 
term that has its own special statutory definition. That term is "taxable 
year". 

Sec. 6012. Persons required to make returns of income. 

(a) General rule. 

Returns with respect to income taxes under subtitle A 
shall be made by the following: 

(1) 

(A) Every individual having for the taxable year 
gross income which equals or exceeds the exemption 
amount. ... 
26 US.C. 6012(a)(l)(A). (In part. Emphasis added.) 

If you do not have a "taxable year" as that term is defined by 
statute (a "taxpayer's" annual accounting period), then section 6012 does 
not apply to you. If you are not a "taxpayer" as that term is defined by 
statute, you cannot have a "taxable year". If you are not subject to or 
liable for a revenue tax, you are not a "taxpayer" as defined in the Code, 
and no section of the Code applies to you. 
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TO WHOM DO CRIMINAL CHARGES APPLY? 

Three of the important sections of the Internal Revenue Code 
relating to criminal charges are sections 7201, 7203, and 7205. Before 
people in government bring criminal charges against an individual, they 
want to make sure they have an excellent chance of getting a conviction. 
It has been reported that they want a 90 percent chance or better. It is very 
damaging to their "public image" and their scheme of "encouraging 
voluntary compliance" when an individual beats the IRS. Since more and 
more people are becoming more aware of the contents of the Internal 
Revenue Code and the various court decisions, getting a conviction is 
getting more and more difficult for the people in government. 

7201 

One of the most serious charges that can be brought against an 
individual under the Internal Revenue Code is an alleged violation of 
section 7201, which involves an attempt to evade or defeat a tax. 

Sec. 7201. Attempt to evade or defeat tax. 

Any person who willfully attempts in any manner to 
evade or defeat any tax imposed by this title or the payment 
thereof shall, in addition to other penalties provided by law, 
be guilty of a felony and, upon conviction thereof, shall be 
fined not more than $100,000 ($500,000 in the case of a 
corporation), or imprisoned not more than 5 years, or both, 
together with the costs of prosecution. 
26 us.c. 7201. 

In order to convict under 26 U.S.C. 7201, the government must 
prove three primary essential elements. It is important to note that the 
government must prove each and every one of these elements of the 
alleged crime. If the government fails to prove any one of these three 
elements, they are not entitled to a conviction. These elements are: 

1. Existence of a tax deficiency; 

2. An affirmative act constituting an evasion or attempted 
evasion; and 

3. Willfulness. 
Sansone v. United States, 380 U.S. 343, 351 (1965). 
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A tax deficiency is all or part of a "taxpayer's" total tax liability. 
In other words, a tax deficiency is the amount of the "taxpayer's" tax 
liability which he hasn't paid. If the individual is not subject to or liable 
for a tax (a "taxpayer" as defined), there can be no tax deficiency, and 
there can be no attempt to evade or defeat something that does not exist. It 
is very important to distinguish between the term "liability" (in the context 
of the amount owed) and the term "liable for" which means subject to. 

From having worked in this field for more than 15 years, I know 
that those who want to take the individual's money or put the individual in 
jail, will often try to pretend that that the terms "liability" and "liable for" 
are synonymous, but in this context they are not. The term "liability" is a 
broad legal term which can mean a contingent obligation (liable for or 
subject to) which may or may not ripen into debt, or it can mean an 
amount owed. For example, when the individual denies being liable for a 
tax because there is no liability clause in the Internal Revenue Code, the 
adversary might tell him that they need his records so they can calculate 
his liability. It is imperative that the individual makes it clear what he 
means when he uses the term "liable for". I never use the term "liability" 
when I mean subject to because I do not want to give the adversary an 
opportunity to confuse the issue. You will notice that throughout this 
book, whenever I use the term "liable for'', I almost always tie it to the 
term "subject to". Whenever the adversary attempts to confuse the issue, 
I find it is usually necessary to go back a step and continue to raise the 
questions as to the subject of the tax (people, property or activities) and 
the section, if..am'., of the Internal Revenue that makes the individual liable 
for or subject to a tax. This is an area where a sound understanding of the 
basic constitutional principles previously discussed is imperative. 

The second element of 7201 the government must prove is an 
affirmative act constituting an evasion or attempted evasion. Some of the 
acts which are considered affirmative acts are the underreporting of the 
"taxpayer's" earnings on a tax form, the completion of a W-4 form 
(withholding allowance certificate) claiming more allowances or 
exemptions than the "taxpayer" qualifies for, and the "taxpayer" hiding 
money and other property from the tax collectors. Of course, evasion or 
attempted evasion can only be committed by one who is subject to or 
liable for a tax. If one who is not subject to or liable for a tax is hiding 
money from people who have no right to it, such an act is not evasion or 
attempted evasion of a tax. It is simply the hiding of property from 
thieves. 
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The third element of 7201 the government must prove is the 
element of willfulness. The meaning of the tenn "willfulness" as it relates 
to the Internal Revenue Code has been ruled on by the United States 
Supreme Court as follows: 

Taken together, Bishop and Pomponio conclusively establish 
that the standard for the statutory willfulness requirement is 
the voluntary, intentional violation of a known legal duty. 
Cheekv. United States, 498 U.S. 192, at 201 (1991). 

The United States Court of Appeals, Ninth Circuit, followed the 
decision in the Cheek Case when it said: 

The Supreme Court recently held in Cheek v. United States 
that the government must demonstrate that the defendant 
did not have a subjective belief, however irrational or 
unreasonable, that the income tax system did not apply to 
them. [m] U.S. [192. 201-02], 111 S.Ct. at 610-11. ... 

If the defendant had a subjective good faith belief, no 
matter how unreasonable, that he was not required to file a 
tax return, the government cannot establish the defendant 
acted willfully. 
United States v. Roy G. Powell; Dixie Lee Powell, 955 F.2d 
1206, at 1211 (9th Cir. 1991 (As amended 1992)). 

In other words, in order to get a conviction under 7201, the 
government must also prove that the "taxpayer" willfully intended to 
evade a tax. Even if the jury believes that the individual was subject to 
the tax, and believes that the government proved the individual owed an 
amount of tax, and believes that the government proved that the individual 
committed some sort of an affinnative act constituting evasion or 
attempted evasion, if the jury, after listening to the testimony of the 
individual and any of his witnesses believes the individual truly believed 
he was not subject to a tax, the jury, according to proper jury instructions, 
is to find the individual not guilty. The judge's jury instructions will be 
similar to the statements in the Powell Case cited above. 

This is known as a "good-faith belief' defense. Experience has 
shown that the more effort on the part of the defense team to force the 
government to prove that the individual is subject to a tax, the more likely 
the jury will believe the individual when he testifies as to why he believes 
he was not subject to a tax. While this will be discussed in more detail 
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later, I have never seen a case where the government ever proved that the 
defendant was actually subject to or liable for a tax. What I have seen is 
where the defense teams have failed to put forth the effort to force the 
government to try to prove that the individual was subject to or liable for 
a tax. In cases where defendants have been convicted, I have never seen 
where the defense attorney ever objected to the fact that the government 
had not proved that the defendant was subject to or liable for a tax. As a 
result, when the government proved that the individual had earned a 
certain amount of money, the jury simply assumed that the individual was 
subject to the tax. Based on that assumption, the jury merely assumed 
that the government had proved the first element of the alleged crime. 
There is also a factor of directed verdicts which we will discuss later. 

For the novice, it might be difficult to believe that defense teams 
could possibly do such a miserable job of defending a case. But if you 
read some of the trial transcripts from so-called "tax" trials, you will see 
what I mean. We must always remember that the jurors have not been 
taught the basic principles of constitutional taxation that you see in this 
book. If the defense team doesn't do a good job of presenting the 
evidence of the documents upon which the defendant based his good-faith 
belief, and object to a directed verdict when given, the jury will be none 
the wiser. This lack of awareness on the part of the jury is all to the 
detriment of the defendant. 

Nevertheless, with more Americans learning these basic principles, 
the people in government are having a harder time getting convictions and 
are losing more and more cases. Individuals are learning that they can 
enter into evidence the documents they relied upon in forming their good
faith belief. Individuals are learning that they can enter as evidence the 
court cases they relied upon such as Brushaber, Stanton, Flint, Redfield 
and the rest. Individuals are learning they can enter into evidence books 
such as this one, if they testify that they relied upon the information in the 
book in forming their good-faith belief. Individuals are learning they can 
enter into evidence excerpts from the Internal Revenue Code they relied 
upon in forming their good-faith belief. 

Regarding the admission of evidence, the Ninth Circuit Court of 
Appeals said: 
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trial provision." Cheek, 111 S.Ct. at 611. Although a 
district court may exclude evidence of what the law is or 
should be, see United States v. Poschwatta, 829 F .2d 14 77, 
1483 (9th Cir. 1987, cert. denied, 484 U.S. 1064, 108 S.Ct. 
1024, 98 L.Ed.2d 989 (1988), it ordinarily cannot exclude 
evidence relevant to the jury's determination of what a 
defendant thought the law was in § 7203 cases because 
willfulness is an element of the offense. In § 7203 
prosecutions, statutes or case law upon which the defendant 
claims to have actually relied are admissible to disprove 
that element if the defendant lays a proper foundation 
which demonstrates such reliance. See United States v. 
Harris, 942 F.2d 1125, 1132 n. 6 (7th Cir. 1991); United 
States v. Willie, 941 F.2d 1384, 1391-99 (10th Cir. 1991). 
Legal materials upon which the defendant does not claim to 
have relied, however, can be excluded as irrelevant and 
unnecessarily confusing because only the defendant's 
subjective belief is at issue: the court remains the jury's 
sole source of the law. In addition, the court may instruct 
the jury that the legal material admitted at trial is relevant 
only to the defendant's state of mind and not to the 
requirements of the law, and may give other proper 
cautionary and limiting instructions as well. 
United States v. Roy G. Powell; Dixie Lee Powell, supra, at 
1214. (Emphasis added.) 

As you can see, the more accurate the defendant's "legal material" 
is as it relates to the case, the better off the defendant will be. Many 
defendants have relied on, but misunderstood various legal materials 
which were inapplicable to the law of their case. Such a situation would 
necessitate the latter instructions discussed in the Powell citation shown 
above. 

To summarize the government's burden of proof for 7201, if the 
government fails to prove the first element of the alleged crime, it does not 
prove its case, and the next two elements are immateriaL Even if the jury 
believes the government proved the first two elements of the alleged 
crime, but believes the defendant when he testifies as to his good-faith 
belief, the government has still failed to prove its case, and the jury is 
instructed that if they believe that the defendant really believes what he 
claims to believe, they are to find him not guilty. 
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7203 

Another charge that can be brought against an individual under the 
Internal Revenue Code is an alleged violation of section 7203, which 
involves willful failure to make a return, or supply information, or pay a 
tax, as required by the Code. 

Sec. 7203. Willful failure to file return, supply infor
mation, or pay tax. 

Any person required under this title to pay any estimated 
tax or tax, or required by this title or by regulations made 
under authority thereof to make a return, keep any records, 
or supply any information, who willfully fails to pay such 
estimated tax or tax, make such return, keep such records, 
or supply such information, at the time or times required by 
law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not more than $25,000 
($100,000 in the case of a corporation), or imprisoned not 
more than 1 year, or both, together with the cost of 
prosecution. In the case of any person with respect to 
whom there is a failure to pay any estimated tax, this 
section shall not apply to such person with respect to such 
failure if there is n(' addition to tax under section 6654 or 
6655 with respect to such failure. 
26 US.C. 7203. (Emphasis added.) 

This section clearly applies only to "any person required" to do 
whatever the Code requires of a person who is subject to and/or liable for 
a tax. 

Case law on the subject specifically states the government must 
prove: 

1. The taxpayer was required to file a return; 

2. He failed to file a return; and 

3. His failure to file was willful. 
United States v. Brodie, 858 F.2d 492, 497 (9th Cir. 1988). 

This is probably the easiest of the charges to defend against. The 
three sections of the Code previously shown that require an individual to 
make a return are sections 6001, 6011, 6012. Section 6001 applies only to 
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every person liable for any tax imposed by this title. Section 6011 applies 
only to any person made liable for any tax imposed by this title. Section 
6012 applies only to every individual having for the "taxable" year" gross 
income exceeding a certain amount. 

If the government claims that it is either 6001 or 6011 that required 
the defendant to make a return, but cannot prove that there is a place in the 
Code that makes the defendant liable for any tax, then the government has 
failed to prove its case. If the government claims that it is section 6012 
that required the defendant to make a return, but cannot prove that the 
defendant had a "taxable year" as defined (which means it would also 
have to prove that the individual is a "taxpayer" as defined; in other 
words, a person who is subject to or liable for a tax), then the government 
has failed to prove its case. 

The judge (the court) is to properly instruct the jury as to the law of 
the case. As stated in the Powell Case above, the court remains the jury's 
sole source of the law. In order for the jury to be properly instructed on 
the law of the case, the jury is going to have to be instructed as to the 
language used in the particular section of the Code the government is 
claiming to be the law that required the defendant to make a return. To be 
properly instructed on the law of the case, the jury is going to have to be 
instructed as to the meaning of the terms used in the that particular section 
of the Code. If a term used in the particular section of the Code has a 
particular legal definition or a particular statutory definition, the jury needs 
to be instructed as to the meaning of these terms if the jury is going to be 
properly instructed as to the law of the case. 

In his list of requested jury instructions, the defendant needs to 
request that the jury be instructed as to the particular statute the 
government claims to contain the supposed "requirement" to make a 
return, and the meaning of the special terms as used in that statute. The 
defendant needs to request that the jury be instructed as to the definitions 
of the terms "liable for", "subject to", "taxable year", and "taxpayer" as 
these tenns are used in the statute. If the government uses a section of the 
Code that contains the terms "taxable income" or "adjusted gross 
income", the defendant needs to request that the jury be instructed as to 
the sections of the Code that define these terms. This all would apply to 
any other term used that has a special legal or statutory definition which 
the jury may not understand. If the jury has not been given such 
instructions, it has not been properly instructed as to the law of the case. 
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This all sounds pretty easy, although circuitous; but still not all that 
complicated. But what happens if the judge (the court) does not give 
proper instructions on the law? The following is from an actual court 
transcript. The court (supposedly stating 6012) is instructing the jury. 

THE COURT: Let's talk now about the first element. A 
person is required to make a federal tax return for any 
calendar year in which he had gross income in excess of an 
amount set by law. For the defendant, that amount in 1989 
was $9,200. In 1990, the amount was $9,550. 

This is clearly a directed verdict. The judge did not even state 
section 6012 adequately for the defendant; even though his statement 
would be technically correct for one who is subject to or liable for a tax. 
The judge used the term calendar year instead of the term "taxable year". 
The government had not proved that the defendant was subject to or 
liable for any tax, or had a "taxable year" as defined, or had "taxable 
income" as defined, or in any other way proved that the defendant was a 
"taxpayer" as defined, subject to or liable for any tax or any of the 
requirements of the Internal Revenue Code. There were no objections 
from the defense team regarding these instructions. (Failure to object 
timely can be, and usually is, fatal.) There had been no requested jury 
instructions relating to the applicable definitions of any of the special 
terms which we have previously defined, as those terms are used in the 
Code. 

If the jury believed the judge regarding these instructions, they 
believed that the government had "proved" the first element of the alleged 
crime of section 7203. Evidence had shown that the defendant had not 
made a return for the years in question. Therefore, the jury was left to 
believe that the defendant "failed" to make the supposedly required 
returns. (Not to get sidetracked, but one cannot "fail" to do something that 
he is not required to do in the first place.) Nevertheless, the jury was led 
to believe that the government had proved the first two elements of the 
alleged crime (if they actually believed the judge, which they usually do). 

This left the jury with nothing else to determine except whether or 
not the government proved that the defendant had "willfully" violated the 
law. Fortunately, in this case, the defendant had relied upon cases such as 
Flint, Brushaber, Stanton, Redfield, and Jack Cole previously cited in this 
book and in other books written by this author. He had also set an 
administrative record in the form of letters which he had entered into 
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evidence which showed that he had continually asked the IRS to show him 
the law that specifically made him liable for any tax and required him to 
make a return. The answers from the IRS beat around the bush, made 
implication of some alleged requirements, but did not really answer the 
defendant's questions. The jury was able to determine that the defendant 
had not "willfully" violated the law. The jury found the defendant not 
guilty. This is the case of United States v. Lloyd R. Long, tried in October, 
1993, in the United States District Court, Eastern District of Tennessee at 
Chattanooga, No. CR-1-93-91. 

You will not find this case reported as case law. Once the jury 
finds the defendant not guilty, that is the end of it. The government cannot 
appeal the jury's verdict of not guilty, so there is nothing to take to a 
higher court to establish case law. 

Contrary to some of the reports on this case, the jury did not 
determine that the so-called "income" tax is an indirect tax. It is not the 
jury's job to make such a determination. The jury may have agreed with 
the defendant that it is an indirect tax, but the only determination that 
carries any weight in the law is the jury's finding that the defendant was 
not guilty. The defendant could have even been wrong on this point (but 
was, in fact, correct) and the jury still could have found him not guilty. 
The jury has the right to disregard the instructions on the law given to 
them by the judge and find the defendant not guilty. This is known as jury 
nullification. Jury nullification can occur when the jury finds that a 
defendant actually violated the statute, but feels that the statute is, in their 
view, unfair or unconstitutional. This is what the juries did regarding the 
fugitive slave laws. In those cases, even when the juries knew the 
defendants had actually helped the slaves escape, the juries would find the 
defendants not guilty in spite of the judge's jury instructions. However, a 
finding by the jury that the government failed to prove guilt (for example, 
"willfulness") beyond a reasonable doubt is not jury nullification. 

Another important point is that it is not the defendant's job to 
prove the law to the jury. The reason that this is an important point is that 
many defendants have gone to court expecting to prove the law to the jury, 
and of course, that doesn't work. If there is any argument as to what the 
law actually is, that is between the litigating parties and the judge. If a 
judge's ruling as to the law is incorrect, that is an appealable issue. If the 
judge gives the jury incorrect instructions as to the law, that is an 
appealable issue. 

89 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

The defendant's job is to defend against the elements of the alleged 
crime the government must prove. The reason the defendant testifies at 
the so-called "tax" trials is to negate the government's allegation of 
·'willfulness". The legal reason for the defendant entering court decisions 
relates to the defendant's good-faith belief, and not for purposes of 
proving the law to the jury. Of course, for the jury to read what these 
documents say should, from a practical point of view, help the defendant. 

Nevertheless, in spite of the directed verdict in the Lloyd Long 
Case which relieved the government from its requirements to prove the 
first two elements of the alleged crime, the defendant was able to beat the 
IRS by negating the government's allegation of "willfulness". The 
government had failed to prove the third element of the alleged crime. 

What is a directed verdict?. 

Directed verdict. In a case in which the party with the 
burden of proof has failed to present a prima facie case for 
jury consideration, the trial judge may order the entry of a 
verdict without allowing the jury to consider it, because, as 
a matter of law, there can be only one such verdict. Fed.R. 
Civil P. 50(a). In a criminal case, the judge may render a 
judgment of acquittal in favor of the defendant. Fed.R. 
Crim. P. 29. 
Black's Law Dictionary, 5th Edition, page 413. 

In civil cases, directed verdicts are allowed in favor of either the 
plaintiff or the defendant, but in criminal cases, a directed verdict is only 
allowed in favor of a defendant. As we will soon learn, the government is 
never entitled to a directed verdict in a criminal jury trial. 

90 



Cbapter3 DECODING THE CODE 

7205 

Besides 7201 and 7203, another charge that can be brought against 
an individual under the Internal Revenue Code is an alleged violation of 
section 7205, which involves supplying false or fraudulent information or 
failing to supply required information to an employer on a W-4 form. 

Sec. 7205. Fraudulent withholding exemption certi
ficate or failure to supply information. 

(a) Withholding on wages. 

Any individual required to supply information to his 
employer under section 3402 who willfully supplies false 
or fraudulent information, or who willfully fails to supply 
information thereunder which would require an increase in 
the tax to be withheld under section 3402, shall, in addition 
to any other penalty provided by law, upon conviction 
thereof, be fined not more than $1000, or imprisoned not 
more than 1 year, or both. 
26 US.C. 7205. (Emphasis added.) 

Section 7205 also applies only to any individual reqyired to do 
certain things under the Internal Revenue Code. Case law shows what the 
government must prove to get a conviction under section 7205. Taking 
from the federal district court's jury instructions, the Fifth Circuit Court of 
Appeals shows that in order to prove a violation of 26 U.S.C. 7205, the 
Government must prove four things. 

1. The Defendant was required to complete and file the 
Internal Revenue Service form W-4 with his employer, 
certifying certain information as to entitlement [to] 
withholding allowances; 

2. That the Defendant did complete and file such a W-4 
form; 

3. That the information supplied by the Defendant to his 
employer as required under the W-4 forms was false or 
fraudulent as charged; and 

4. That the Defendant's conduct in supplying false or 
fraudulent information to his employer was done 
willfully. 

United States v. Bass, 784 F.2d 1282, 1284 (5th Cir. 1986). 
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Just exactly who it is that is required to supply information under 
section 3402, which involves supplying information to an employer on a 
wi' hholding allowance certificate, will be discussed in THE W-4 FORM 
subchapter. For now, we will use the Bass Case to provide an example of 
a directed verdict and to provide information regarding principles of law 
that are applicable to sections 7201, 7203, 7205 and to terms used in any 
other sections relating to or providing a prerequisite obligation which 
would trigger a violation of 7201, 7203 and/or 7205. 

The Fifth Circuit Court of Appeals considered that the trial court's 
jury instructions properly defined the elements of the offense charged 
under section 7205. However, part of Bass' defense was that he was not 
an "employee" as defined in the Code. The trial court additionally told the 
jury: 

You are instructed that as a matter of law the Defendant in 
this case was an employee of [company names omitted]. ... 
United States v. Bass, supra, at 1284. 

Bass had objected to this instruction regarding the law, and the trial 
court overruled his objection. Considering this to be an error of law on the 
part of the trial court, Bass appealed. 

What you are about to read from the Fifth Circuit shows that the 
government must prove whether or not a particular term, which has been 
given a particular statutory definition for purposes of the Code, applies to 
the defendant. In other words, it shows that these terms with statutory 
definitions become essential elements of the offense charged; elements 
which are essential for the jury to consider. 

When a judge prohibits the jury from considering these elements 
and from being able to determining whether or not the government has 
proved that these elements are applicable to the defendant, and the judge 
makes this determination on his own, extending it to the jury as a matter of 
law, he has given a directed verdict. 
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The 5th Circuit stated: 

Bass's objection to this instruction was overruled. On 
appeal, Bass asserts that this instruction improperly 
removed the question whether he was an employee from 
the jury and that the court erroneously directed a verdict 
against him. We agree. 
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[l] In United States v. Herzog, 632 F.2d 469 (5th Cir. 
1980), this court held that "employee status" was an 
essential element of the offense of submitting false or 
fraudulent W-4 forms: 

. . . . Since the section 3402 obligation is a prerequisite 
to liability under section 7205, [the defendant] could not 
be guilty of the offense charged, unless he was an 
"employee" at the times he submitted the withholding 
forms that are the subject of the indictment. Thus, [the 
defendant's] employee status was an "essential element" 
of the offense. 

[Citations omitted.] Here, the district court's instructions 
properly defined the essential elements of the offense 
charged. Nevertheless, by further instructing the jury that 
Bass was an employee, the district court removed that 
element of the offense from the jury's consideration. This 
was improper. 

The due process clause protects an accused against 
conviction except upon proof beyond a reasonable doubt of 
every fact necessary to constitute the crime with which he 
is charged. [Citations omitted.] "This means that the 
prosecution must prove beyond a reasonable doubt the 
defendant's guilt of 'every element of the charged 
offense."' [Citations omitted.] '"[A] judge may not direct 
a verdict of guilty no matter how conclusive the evidence."' 
[Citations omitted.] Here, by instructing the jury that Bass 
was an employee, the district court relieved the prosecution 
of its duty of proving, beyond a reasonable doubt, Bass's 
guilt of every element of the offense charged. "[B]ecause 
the government is never entitled to a directed verdict in a 
criminal jury trial," United States v. Burton, 737 F.2d 439, 
441 (5th Cir. 1984), Bass's conviction must be reversed. 
United States v. Bass, supra, at 1284-1285. 

Particular terms to which the above principles would also apply are 
the terms "taxpayer", "taxable year", "taxable income" and "adjusted 
gross income" which have statutory definitions, and the terms "liable for" 
and "subject to" which have legal definitions. If terms with special 
definitions are used in any of the statutes which the government claims 
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apply to the defendant, the defendant needs to insist that the court instruct 
the jury as to the statutory or legal definitions that apply to these terms. If 
this information is not supplied to the jury, then these particular elements, 
including the special definitions of the charged offense will have been 
withheld from the jury's consideration. This would be improper. 
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NOTE: Bass was charged with alleged violations of 
section 7205 only. He did not raise the issues as to whether 
or not he was subject to or liable for a tax or whether or 
not he was a "taxpayer" as defined. 

Bass argued that he was not an "employee" as defined in 
the Internal Revenue Code. This argument has flaws of its 
own. For reasons to be explained later, it should not be 
used. 
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SOME FACTS REGARDING CRIMINAL TRIALS 

As stated earlier, I have never seen a case in which the government 
ever proved that a defendant was subject to and/or liable for any so-called 
"income" tax. How could it prove such a thing? Congress did not put it in 
the Code. The Code does not make anyone subject to or liable for any 
so-called "income" tax. (The "withholding agent" previously discussed is 
the exception, but the Code, as a close examination will reveal, does not 
specify exactly from whom the withholding agent is required to withhold.) 
Neither the Secretary of the Treasury nor the Commissioner of Internal 
Revenue has the authority to make such a determination. The IRS agents 
and other IRS employees do not have the authority to make such a 
determination. 

Your employer certainly does not have the authority to make such 
a determination. Just ask him if he does. Then ask him to show you hard
copy evidence, if any exists, that gives anyone such authority. Ifhe has an 
answer, he will have to make it up out of thin air. Even the judge does not 
have the authority to make such a determination. 

Since the statutory definition of "tax.payer" is exclusive, the 
federal courts do not have the power to create non statutory 
tax.payers for the purpose of applying the provisions of the 
revenue acts .... 
C.lR. v. Trustees of L. Inv. Ass'n., 100 F.2d 18, at 29 (7th 
Cir. 1938). 

When the prosecutors try to prove that the defendant "willfully" 
violated the law, they bring in old 1040 forms which the defendant has 
submitted in the past, and tell the jury that these "prove" that the defendant 
"recognized his obligation to file" (as if the defendant might not have 
learned better at some time after he filed these forms). The cold hard fact 
is that it was the defendant who made the original determination of any 
obligation to file. Fortunately, the old 1040 forms, as well as W-4 forms, 
are merely pieces of prima facie evidence which can be rebutted with the 
defendant's testimony. 

It is important to note that sections 7201, 7203, and 7205 are 
merely penalty statutes. These sections do not contain any requirement to 
file a return, and they do not make anyone subject to or liable for any tax. 
In order for a penalty statute to take effect legally, there must be another 
section of the Code that imposes an obligation which would be a 

95 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

prerequisite to liability (as in "subject to the penalties") imposed by the 
penalty statutes; just as the Fifth Circuit explained in the Bass Case that 
the section 3402 obligation is a prerequisite to liability under section 7205. 

A review of various trial transcripts of these so called "tax" trials 
will show that both the government prosecutors and the courts are very 
reluctant to reveal to the jury the statutes containing the prerequisite 
obligations. They are certainly very reluctant to reveal the exact wording 
of these statutes to the jury; as is demonstrated by the jury instructions in 
the Lloyd Long Case regarding a supposed requirement to make a tax 
return. That judge did not name the statute to the jury and did not even 
quote the statute (6012) accurately. 

In the actual trials, the prosecutor will make his opening statement 
first, telling the jury what the government's evidence will (supposedly) 
prove. Next, the defense will make its opening statement. In this opening 
statement, the defense needs to state that the defendant believes the 
government's evidence will fail to show that the defendant is liable for or 
subject to any revenue tax, and will fail to show that the defendant is a 
person required to file a tax return. 

Additionally, the defense needs to tell the jury that the defendant 
believes that the government's evidence will fail to identify any subject of 
any tax applicable to the defendant. That is, the government's evidence 
will fail to show whether the tax the defendant is supposedly liable for is 
imposed on people, or property, or activities, and will fail to show any 
section of the revenue laws that imposes a tax on any one of those 
particular subjects. (Remember, the basic constitutional principle is that it 
cannot be an unapportioned tax on property.) 

The defense also needs to tell the jury that if it becomes necessary, 
the defendant will testify before the jury as to why he believes now, and 
believed at the time he decided not to file, that he is not subject to or 
liable for any revenue tax, and why he believes he was not required to file 
a tax return. This lays out the basis of the defendant's defense and lays the 
groundwork for everything to follow. 

After the opening statements, the government will put on its case 
in chief first. The format in presenting these cases is fairly standard and 
reasonably predictable. The government witnesses are usually very 
experienced at testifying at trials. I think it is a safe bet to say that they are 
well trained for this purpose. 
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One of the government's witnesses will be someone with a title 
such as a Tax Examining Assistant. This person will testify as to the 
general duties of that particular job position and that he or she looked in 
the records and found returns filed by the defendant for previous years, but 
did not find returns filed by the defendant for the years in question. This 
provides circumstantial evidence that the defendant did not file returns for 
the years in question. 

The next witness will be a person with a title such as Internal 
Revenue Agent. This person will testify as to the general duties of that job 
position and that he or she took the earnings information received from 
employers and other payers, and from this information, calculated the 
defendant's (alleged) tax liability. 

Another witness with a title such as Special Agent will testify that 
he or she works in the criminal investigation division and will testify as to 
the general duties of that job position. This is the person who 
recommends criminal prosecution. 

People who issued payments to the defendant, such as employers 
or paymasters, will also be called to testify. Checks which have been 
endorsed and cashed by the defendant will be entered as evidence. 
However, none of these witnesses will be asked by the prosecutor if he or 
she made any determination as to whether or not the defendant was 
subject to or liable for any revenue tax. They simply have no authority to 
make such a determination. 

The government prosecutor will question the government witness 
on direct examination first. Next, the defense can cross-examine the 
witness. Often, there is a redirect examination by the prosecutor and a 
recross-examination by the defense. The only questions that can be asked 
on cross-examination are in regard to the testimony brought out by direct 
examination. 

Many times in the past, the defense has asked these witnesses as to 
the place in the Code that makes the defendant liable for a tax, or who 
determined that the defendant was liable for a tax. However, no witness 
had testified on direct examination that there was such a place in the Code, 
and no witness had testified that anyone had ever made any determination 
as to whether or not the defendant was subject to or liable for any 
revenue tax. Since the issue was not brought out on direct examination, 
the prosecutor will object to the question, and the objection will be 
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sustained. The defense in these cases had not laid a proper foundation for 
such a question. 

But these witnesses do testify as to their general job duties. 
Therefore, the foundation is laid for questions regarding the job duties. 
While it would not be allowed to ask if the witness made a determination 
as to whether the defendant was liable for a tax, the door would be open to 
ask the witness if, at the time he handled the defendant's case, it was part 
of his duties to determine whether or not the defendant was subject to am: 
revenue tax. lfhe were to give an affirmative answer, the door would then 
be open as to whether or not he made such a determination. This is 
especially true if the basis for the defendant's defense is that he is not 
subject to any revenue tax as laid out in the opening statement as shown 
above. 

Even though liable for means subject to, the question should be 
regarding subject to because that leads to an opening to the term 
"taxpayer" at a later time. Using the term subject to also keeps the 
government from confusing the issue between liable for a tax and a tax 
liability. When necessary, the legal definitions of these terms can be 
provided to the jury. 

Also, the question should be asked relating to am: revenue tax, not 
the "income" tax. Remember, up to this point, neither the name of the tax 
nor the subject of the tax has come into question. While the average 
laymen probably detests such "word games", this is the way the courts and 
the government play the game. 

What kind of answers can you expect? Most of the witnesses 
would answer that it is not part of their duties to make such a 
determination. If any of the witnesses claim that making such a 
determination is part of his job, this now opens the door to asking if he 
made such a determination in the defendant's case and for hard-copy 
evidence of his authority to make the determination that the defendant is 
subject to a revenue tax. These people have authority to determine the tax 
liability of a "taxpayer", but have no authority to determine whether or not 
a person is a "taxpayer" as defined; that is, a person subject to a tax. 
Nobody ha~ .iUthority to expand on the provisions of revenue laws enacted 
by Congress. 

Also, if a witness were to claim to have made a determination that 
the defendant was subject to a tax, he could be asked to produce the 
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document, ~' which provided a basis upon which that determination 
was made which identifies the subject of the tax as either people, property 
or activities, and which section, ~. of the Internal Revenue Code that 
imposes a tax on that particular subject. Experience has shown that IRS 
personnel have to guess at answers to these issues. If they respond with 
either people or property, it would put the tax in the category of a direct 
tax, which it cannot be. If their answer is activities, they will find no 
section in the Code imposing a tax on that particular subject. 

It is important to remember that whenever the government uses a 
term in the courtroom that has a special legal or statutory definition, an 
objection should be made as to the use of the term until the judge has 
defined the term for the jury so that the jurors will understand what is 
really being said at the time the term is used. Additionally, these terms 
should also be defined in the jury instructions. The term "taxpayer" is a 
perfect example of such a term. 

All of the above is to prepare the jury for the defendant's testimony 
should it become necessary for him to testify. However, if after the 
government rests its case, and it has not proved that the individual is 
subject to or liable for a tax and has not proved that the defendant is 
required to file a return, the defense should move for the court to issue a 
directed verdict of not guilty in favor of the defendant. 

It is important to remember that the first elements of the alleged 
crimes are positive acts or failures to act on the part of the defendant 
which the government must prove. 

The element of "willfulness" is not an act or failure to act, but 
rather goes to the defendant's state of mind. "Willfulness" is merely an 
allegation on the part of the government which the defendant can negate 
by his testimony regarding his good-faith belief. The defendant does not 
actually have to prove his state of mind, but simply convince the jury he 
believed as he claims to have believed at the time he decided not to make 
and file a tax return. 

If the court denies the motion for a directed verdict, the defense 
can put on its case, and the defendant can testify as to his good-faith belief. 
As the Roy and Dixie Powell Case and the Cheek Case show, the 
defendant can enter into evidence all of the documents upon which he 
relied in forming his good-faith belief in order to negate the government's 
allegation of "willfulness". 
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No matter how effective the government might be at evading the 
issues of liable for, subject to, "taxpayer" and other terms during the 
government's part of the case, when the defendant testifies, he can now 
address these issues and enter pages from Black's Law Dictionary, the 
Internal Revenue Code, and various court cases that he used to establish 
his good-faith belief and get all these important terms in front of the jury. 
The people in government can no longer hide behind a mere assumption 
that the defendant is subject to or liable for a revenue tax. 

Experience has shown that jurors really do want to understand the 
issues of the case and that they really are willing to find in the defendant's 
favor if he has presented his defense in a way that is understandable and 
reasonable to the jury. Most jurors are honest individuals who want to do 
the right thing. If, in good conscience, they can make their decision in 
favor of the defendant, they will do so. 

There will be more on court cases and jury trials later, but for now, 
we can continue decoding the Code. 
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NOTE: Without going to a detailed explanation at the 
present time, about the only way this approach can be 
totally effective is for the defendant to follow the principles 
laid out in this book. 
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THE W-4 FORM & SOCIAL SECURITY NUMBERS 

Americans have been led to believe that everyone who applies for 
a job is required by law to complete a withholding exemption certificate. 
We will learn that this is not the case at all. The form used is Form W-4, 
which actually has the title of Employee's Withholding Allowance 
Certificate. The instructions that come with the Form W-4 state: 

The law requires that you complete Form W-4 so that your 
employer can withhold Federal income tax from your pay. 

The statement itself is not the law. It may or may not be stating the 
law accurately. But what is this statement saying? Is it saying that if the 
individual does not complete the form, the employer cannot withhold a 
tax? The statement does not say that the individual must complete the 
form so that the employer can hire him. If the law required the individual 
to complete the form so that the employer could hire him, that would be 
the reason for the completion of the form, and not so that the employer 
could withhold a tax. If the law required the withholding of a tax, it would 
not need the individual's permission or signature to do so. Perhaps the 
reason for the instruction is to "encourage" the individual to "voluntarily" 
provide the primafacie evidence of "taxpayer" status. 

To keep things in perspective, let's review some basic principles 
here. First off, tax forms apply only to persons who are subject to a tax. 
You will remember from the Economy Case that the revenue laws are a 
code or system in regulation of tax assessment and collection. They relate 
to taxpayers, and not to nontaxpayers. When an individual signs such a 
form (under penalties of perjury, no less), he has provided prima facie 
evidence of being subject to a tax. According to the Economy Case, 
Congress does not assume to deal with persons who are not "taxpayers". 
Therefore, the Form W-4 can apply only to a "taxpayer", and the 
instructions can only be addressing the "taxpayer". Congress cannot force 
an individual who is not subject to a tax to fill out a form that applies to a 
person who is subject to a tax. Additionally, we will see that there is 
actually no law that requires even an individual who would be subject to 
the tax to fill out such a form in the first place. The instructions are, at 
best, misleading. The instructions do not constitute the law. The law is 
found in the Internal Revenue Code and in books called the United States 
Statutes at Large. Actually, the regulations, which are written pursuant to 
the law, do require the Form W-4 to be used by those who cl.aim a 
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congressionally granted exemption. If you make no claim at all, there is 
no law requiring you to complete a Form W-4 in the first place. 

Next, the exemptions or allowances to be claimed are special 
benefits provided by Congress to certain "taxpayers". In the so-called 
"tax" trials in which W-4 forms are in evidence, the government witnesses 
will explain quite clearly and correctly that the allowances or exemptions 
are special benefits allowed by Congress for certain "taxpayers", 
depending on their circumstances. At the same time, however, the 
prosecutor will allow the jury and everyone else to presume that the 
defendant is a "taxpayer" for purposes of the Code. Why wouldn't the 
prosecution allow such a presumption? That is what the prima facie 
evidence shows. If the defendant goes along with this presumption that 
the W-4 form applies to him (as a "taxpayer"), the jury will be none the 
wiser. Needless to say, I have never seen a case where the prosecutor was 
willing to argue the defendant's case for him. 

It is also a basic principle of law that one cannot be forced to apply 
for a benefit. This principle would also apply to a "taxpayer". There 
certainly is no law that requires a "taxpayer" to claim all of the deductions 
he is allowed when he calculates his tax liability for the year. So who, if 
anyone, is required to complete a Form W-4 in the first place? 

If you read the Code carefully, you will find that the only 
individuals who are required to complete the form in the first place are 
those who are claiming some sort of exemptions or allowances. 

states: 
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Section 3402(f)(2)(A), which was referred to in the Bass Case, 

Sec. 3402. Income tax collected at the source. 

(f) Withholding exemptions. 

(2) Exemption certificates. 

(A) On commencement of employment. On or before 
the date of the commencement of employment with an 
employer, the employee shall furnish the employer with 
a signed withholding exemption certificate relatini to 
the rnnnber of withholdini exemptions which he 
claims, which shall in no event exceed the number to 
which he is entitled. 
26 US.C. 3402(/){2)(A). (Emphasis added.) 
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There is absolutely no language in the Internal Revenue Code 
stating anything to the effect that an individual must complete one of these 
forms in order to obtain a job. All this section says is that the individual is 
to furnish one of these forms for any withholding exemptions he claims. 
If the individual makes no claim at all, there simply is no requirement to 
furnish this form in the first place. Employers and the people working in 
the personnel and payroll offices will often tell the prospective employees 
that the law requires such a form. But these people need to learn how to 
read, and not read something into the statute that is not there. 

The prospective employee who does not want to furnish such a 
form needs to point out to the employer another section of the Internal 
Revenue Code (which of course relates only to "taxpayers") which tells 
the employer what to do if the "taxpayer" has not furnished such a form. 
This section clearly shows that if there is no such certificate in effect, the 
employer is to treat the "taxpayer" as ifhe had claimed zero exemptions. 

Section 3401(e) states: 

Sec. 3401. Definitions. 

(e) Number of withholding exemptions claimed. 

For purposes of this chapter, the term "number of 
withholding exemptions claimed" means the number of 
withholding exemptions claimed in a withholding 
exemption certificate in effect under section 3402(t), or in 
effect under the corresponding section of prior law, except 
that if no such certificate is jn effect, the number of 
withholdin~ exemptions claimed shall be considered to be 
mQ. 

26 US.C. 340J(e). (Emphasis added.) 

There is no excuse for the employer to be unaware of this section. 
The employer has accountants and attorneys to advise him. He should 
also be aware of the fact that there is no law that allows him to refuse to 
hire a person for not furnishing such a form. Additionally, section 3401 
clearly states that it is for "purposes of this chapter". "This chapter" is 
part of the internal revenue laws which relate only to persons subject to a 
tax. 

The employer should also be aware of the regulation issued 
pursuant to 26 U.S.C. 3402(t)(2)(A). This regulation has been published 
in the Code of Federal Regulations. 
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Sec. 31.3402(t)(2)-1 Withholding exemption certificates. 

(a) On commencement of employment. . .. 
The employer is required to request a withholding 
exemption certificate from each employee, but if the 
employee fuil.s to furnish such certificate, such employee 
shall be considered as a single person claiming no 
withholding exemptions. 
26 CFR 31.3402(/)(2)-l(a). (In part. Emphasis added.) 

First off, the above regulation tells the employer to request a 
certificate. It does not tell the employer to refuse to hire the individual 
who does not furnish a certificate. It does not tell the employer to fire 
such individual. It does not tell the employer to punish such individual in 
any way. It simply says to request the certificate. The regulation further 
gives the employer an option if the employee fuil.s to provide the 
certificate (shall be considered as a single person claiming no exemptions), 
proving that there is no law requiring the certificate in the first place. 

Perhaps the most important word in the above regulation is the 
word "fails". It should be pointed out to the employer that one cannot fail 
to do something if he is not required to do the thing in the first place. 
Additionally, regardless of what a regulation says, it cannot legally go 
beyond the scope of the statute. The statute (3402(f)(2)(A)), first off, 
applies only to those subject to the applicable revenue law, and secondly, 
it applies only to those who are claiming exemptions or allowances under 
that law. The employer has no authority to determine who is or who is not 
subject to a revenue law. 

None of the statutes shown has imposed a tax on anyone or 
anything. Furthermore, none of the statutes or regulations shown above 
has required the employer to withhold a tax. However, section 3402(a) of 
the Internal Revenue Code (which again applies only to "taxpayers" as 
defined) does require the employer to withhold a tax providing the 
individual is subject to a tax. Section 3402(a) reads as follows: 
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Sec. 3402. Income tax collected at the source. 

(a) Requirement of withholding. 

(1) In general. Except as otherwise provided in this 
section, every employer making payment of wages shall 
deduct and withhold upon such wages a tax determined in 
accordance with tables or computational procedures 
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prescribed by the Secretary. Any tables or procedures 
prescribed under this paragraph shall-

(A) apply with respect to the amount of wages paid 
during such periods as the Secretary may prescribe, 
and 

(B) be in such form, and provide for such amounts to 
be deducted and withheld, as the Secretary determines 
to be most appropriate to carry out the purposes of this 
chapter and to reflect the provisions of chapter 1 
applicable to such periods. 
26 USC. 3402(a)(l). (Emphasis added.) 

As with other sections of the Internal Revenue Code, section 
3402(a)(l) needs to be carefully read and analyzed. No part of section 
3402(a)(l) imposes a tax on anyone or anything. Neither the employer nor 
the Secretary has the authority to determine who would be subject to a 
tax. The Secretary does have, however, authority to prescribe tables and 
computational procedures which would apply to the withholding from one 
who is subject to a tax. But which individuals would be subject to a tax? 

Section 3402(a)(l) is found in chapter 24 of the Code. The latter 
part, under section 3402(a)(l)(B), clearly states that the withholding must: 

... reflect the provisions of chapter 1 [of the Code] .... 
26 USC. 3402(a)(l)(B). (Explanation added.) 

Chapter I of the Code is the part of the Code that involves the so
called "income" tax. The tax is not imposed in chapter 24. It is imposed 
in section 1 of chapter 1 which we have previously discussed. We are now 
back to square one. The only way any withholding from an individual 
could possibly reflect the provisions of section 1 of the Code is if the 
individual is subject to a revenue tax. Of course, if the employee does not 
provide prima facie evidence of being a "taxpayer", the employer has 
absolutely nothing to support any conclusion that the individual is subject 
to any tax. It may now be time to ask the employer the questions which 
were presented in Chapter 1 of this book. 

1. Upon what, exactly, is the so-called "income" tax imposed? 
People, property or activities? 

2. In which statute, i.Lany, is a tax imposed on that particular 
subject? 
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It may also be time to ask the employer to show you, if he can, a 
section in the Code that makes you subject to or liable for any revenue 
tax. The employer certainly has an option to request that the IRS show 
him a place in the Code that makes you subject to or liable for a tax. 
They will find they are looking for something that simply does not exist. 

Since social security withholding actually involves a tax, and not 
some sort of savings plan, another item that can provide prima facie 
evidence of being subject to a tax is a social security number. A close 
review of the Code and the regulations pertaining to the supplying of a 
social security number will reveal that there is no law requiring an 
individual to provide an employer with a social security number. Just like 
with the W-4 form, the most the employer is required to do is to request a 
social security number. 

The Internal Revenue Code section 6109(a)(3) states: 

Any person required under the authority of this title to 
make a return, statement or other document with respect to 
another person shall request from such other person, and 
shall include in any return, statement, or other document, 
such identifying number as may be prescribed for securing 
proper identification of such other person. 
26 U.S.C. 6109(a)(3). (Emphasis added.) 

The regulation interpreting section 6109 provides: 

If he does not know the taxpayer identifying number of the 
other person, he shall request such number of the other 
person. A request should state that the identifying number 
is required to be furnished under authority of law. wrum 
the person filing the return, statement, or other document 
does not know the number of the other person, and has 
complied with the request provision of this paragraph, ~ 
shall sign an affidavit on the transmittal document 
forwarding such returns, statements, or other documents to 
the Internal Revenue Service so stating. 
26 CFR 301.6109-l(c) (In part, emphasis added.) 

If a document must be filed and the employer has been unable to 
obtain the number but has made the request, then the employer needs only 
to include an affidavit stating that the request was made. 

The Internal Revenue Code section 6723 states: 
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In the case of a failure by any person to comply with a 
specified information reporting requirement on or before 
the time prescribed therefor, such person shall pay a penalty 
of $50 for each such failure .... 
26 US.C. 6723. (In part.) 

However, Internal Revenue Code section 6724(a) provides for a 
waiver of any penalties assessed under the Code upon a showing of 
reasonable cause. Section 6724(a) provides: 

No penalty shall be imposed under this part with respect to 
any failure if it is shown that such failure is due to 
reasonable cause and not to willful neglect. 
26 US.C. 6724(a). (Emphasis added.) 

Since the Internal Revenue Code provides a waiver of any 
penalties for "any failure" to obtain a social security number, it is not 
mandatory that the employer obtain such number or supply such number 
to the Internal Revenue Service. The fact that an individual will not sign a 
tax form or supply a number after the employer has made the request, 
eliminates willful neglect on the part of the employer. 

Even under the Immigration Reform and Control Act, codified at 8 
U.S.C. 1324a(b), documents other than a social security card can be used 
for identification purposes; a birth certificate being one of them. 

Again, it should be pointed out that if the individual is not subject 
to a tax, there can be no requirement to furnish a number, and there can be 
no failure to do something that is not required in the first place. 

A practical example which demonstrates that there is no law 
requiring a social security number occurred in a civil case filed in the 
United States District Court for the Northern District of Texas, Dallas 
Division. A gentleman in Texas believed that a social security number is 
the mark of the beast referred to in the Bible in Revelations 13: 17, which 
states that no man shall buy or sell without the mark of the beast or the 
number of his name. This is not an uncommon belief nor can it truly be 
considered irrational (if one cannot work without a number). In this case, 
the man refused to supply such number and his employer fired him. He 
filed a complaint with the United States Equal Employment Opportunity 
Commission. The commission brought a religious discrimination suit 
against the employer under 42 U.S.C. 2000e-2(a). The name of the case is 
Equal Employment Opportunity Commission (EEOC) v. Information 
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Systems Consulting (/SC), CA3-92-0169-T. This case did not challenge 
the subject of the tax or who is or who is not subject to or liable for the 
tax. The only thing that was challenged in this case was whether the 
employer was acting on his own behalf or was following a federal 
requirement to obtain a number. ISC was unable to prove that it dismissed 
the employee because of a federal requirement. The out-of-court 
settlement, which was agreed to by the indindual, required the employer 
to pay 10 thousand dollars and for the individual to go on his 'lerry way. 

While this case did not challenge the subject of the tax, it does 
show that the employer has no authority to take adverse action against an 
individual for not providing a number. If the employer is fa't provided 
with a social security number, he does not have this prima facie evidence 
indicating that the individual is subject to social security taxes, and this 
places more of a burden of proof on the employer. 

A careful reading of the various sections of the Internal Revenue 
Code will often show that certain things that Americans have been led to 
believe as true, are not actually true at all. 
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NOTE: The employers or their personnel will often tell 
the prospective employee who makes no claim at all to 
enter "zero" or "exempt" on the W-4 form. The 
prospective employee needs to stress that it is one thing to 
claim "zero" or "exempt". It is an entirely different thing to 
make no claim at all. The "zero" or "exempt" status 
claimed on a W-4 form still provides prima facie evidence 
of being subject to or liable for a tax, which obviously is 
not appropriate for one who is not subject to or liable for a 
tax. 

NOTE: There are many regulations which on the surface 
may appear to apply to everyone. However, it is necessary 
to go to the statute (the section of the Code) under which 
the regulation was written. For example, any regulation 
under section 6011 applies only to any person made liable 
for any tax imposed by this title. Remember, the Secretary 
of the Treasury cannot by his regulations alter or amend a 
revenue law. 
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Let's puts some icing on this cake. On October 14, 1996, I sent the 
letter shown on the next page to the Social Security Administration asking 
if there was a law that requires an individual to obtain a social security 
number. I already knew there could be no such law that would apply to 
one who is not involved in any activity upon which a tax has been 
imposed, but I wanted their answer in a letter addressed to me. I got just 
what I wanted; a copy of which is shown below. 

The third paragraph appears to conflict with the second paragraph. 
We have already covered 26 U.S.C. 6109(a) to which he refers. 
Regulation 26 CFR 301.6109-l(d) applies to persons who file tax forms. 
(When you get responses from people in government, you must dissect 
those responses with a sharp scalpel.) 

The Director of the Office of Public Inquiries overstepped his 
bounds, however, in the very last sentence of the last paragraph wherein he 
refers to private sector organizations. First off, in his position, he does not 
have the authority to say what private sector organizations can or cannot 
do. Secondly, he is wrong in that regard. When the private sector 
organization (ISC) in the EEOC v. !SC Case previously discussed, was 
unable to show that their dismissal of the employee was due to any federal 
requirement to obtain a social security number, they settled the religious 
discrimination suit against them out of court. (Contact me if you would 
like to obtain copies of the court documents of the EEOC Case.) 

Other private organizations that refuse their services to individuals 
who refuse to provide a number will leave themselves open to the same 
kind of suit. 

As you will see in the chapter on social security, taxes paid in go 
into the general treasury as taxes, not earmarked in any way. Funds paid 
out for so-called "social security" benefits, are paid out under welfare. 
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tJtto.U. S~ 
'P.~. ~6609 

Su 'Puiw. (!A 90794 

October 14, 1996 

Director of the Office of Public Inquiries, 
Department of Health and Human Services 
Social Security Administration 
Baltimore MD 21235 

Dear Director, 

Certified Mail # P 729 874 251 

Please advise me if there is any law that requires an individual to obtain a Social Security 
number. 

I am specifically referring to any individual who was born within one of the 50 States of 
the United States of America, and whose parents at the time of the birth were citizens of 
one of those States. 

If there is such a legal requirement, please advise me of the specific law that makes such 
a requirement. 

Thank you for your cooperation. 

Sincerely, 

Otto U. Skinner 
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SOOAL SECURITY 

TALG2A 

Mr. Otto U. Skinner 
P.O. Box 6609 

October 30, 1996 

San Pedro, California 90734 

Dear Mr. Skinner: 

This is in response to your letter about the need for a 
social Security number {SSN) . 

The Social Security Act does not require a person to have a 
(SSN) to live and work in the United States, nor does it 
require an SSN simply for the purpose of having one. 
However, if someone works without an SSN, we cannot properly 
credit the earnings for the work performed. 

Other laws require people to have and use SSNs for specific 
purposes. For example, the Internal Revenue Code (26 U.S.C. 
6109 (a)) and applicable regulations (26 CFR 301.6109-l(d)) 
require an individual to get and use an SSN on tax documents 
and to furnish the number to any other person or institution 
(such as an employer or a bank) that is required to provide 
the Internal Revenue Service (IRS) information about payments 
to the individual. There are penalties for failure to do so. 
The IRS also requires employers to report SSNs with 
employees' earnings. In addition, people filing tax returns 
for taxable years after December 31, 1994, generally must 
include the SSN of each dependent. 

The Privacy Act regulates the use of SSNs by government 
agencies. They may require an SSN only if a law or 
regulation either orders or authorizes them to do so. 
Agencies are required to disclose the authorizing law or 
regulation. If the request has no legal basis, the person 
may refuse to provide the number and still receive the 
agency's services. However, the law does not apply to 
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private sector organizations. Such an organization can 
refuse its services to anyone who does not provide the number 
on request. 
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Sincerely, 

Vincent Sanudo, Director 
Office of Public Inquiries 



Chapter4 

SOCIAL SECURITY 

Americans have been led to believe that the social security 
program is some sort of forced savings plan or some sort of insurance 
contract. Facts will reveal, however, that it is nothing of the sort. 
Congress has no constitutional power to force individuals into a contract. 
Americans have been led to believe that the money they paid in goes into a 
special account, and that they have a (contractual) right to this money at a 
later date. If the Social Security Act had actually been written as 
Americans have been led to believe, the Act would have been 
unconstitutional. 

For those who think they have a contractual right to benefits at a 
later date because they paid money into the program need to know that the 
benefits are not paid under a contract of any sort, but rather under welfare. 
Congress is paying the benefits to social security recipients under the same 
constitutional authority as it is paying Aid to Families with Dependent 
Children and the food stamp programs. Additionally, people need to know 
that Congress can stop the benefits, even on a selective basis, at any time. 
The United States Supreme Court verifies these statements in the case of 
Flemming v. Nestor, 363 U.S. 603 (1960). 

Nestor came to this country from Bulgaria in 1913 and lived here 
continuously for 43 years, until July 1956. He was then deported from this 
country for having been a Communist from 1933 to 1939. From 1936 to 
195 5 Nestor had paid social security taxes. In 1954, Congress passed a 
law providing that any person who had been deported from this country 
because of past Communist membership should be wholly cut off from 
any benefits under the social security program. The case went to court and 
the issues were eventually heard by the United States Supreme Court. 

The Court stated: 

The Social Security system could accurately be described 
as a form of social insurance, enacted pursuant to Congress' 
power to "spend money in aid of the 'general welfare."'. 
Flemming v. Nestor, 363 U.S. 603, 609 (1960). 

If you look up the term "social insurance" you will find that it is 
not a contract type of insurance, but actually a welfare program. 
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The Court went on to state: 

It is apparent that the noncontractual interest of an 
employee covered by the Act cannot soundly be analogized 
to that of the holder of an annuity, whose right to benefits is 
bottomed on his contractual premium payments. 
Flemming v. Nestor, supra, at 610. 

In 1953, the House of Representatives attempted to analyze the 
Social Security System. The report of the hearings ofNovember 27, 1953, 
before the Subcommittee on Social Security of the Committee on Ways 
and Means, House of Representatives, can be found in your law library. 
This report is quite revealing. Arthur J. Altmeyer, former Commissioner 
of the Social Security Administration had to be subpoenaed in order to 
force him to appear at the hearings. He was a reluctant witness. Mr. 
Altmeyer had been associated with the social security program from its 
inception. He was an appointee of Franklin Delano Roosevelt. 

Much of the questioning involved the term "insurance" as 
promoted by the Social Security Administration. In the early promotions 
for social security, the benefits to be received from the program had even 
been compared to what could be received from a private insurance 
company for the same amount of "premium" payments. Americans had 
truly been misled to believe that it was an insurance program as most 
people understood private insurance programs for retirement, but were told 
it was a much better deal than private insurance companies offered. 

The report even indicates that Congress had been misled, and that 
many of them thought the program involved an insurance contract. After 
much questioning, Mr. Altmeyer finally admitted that when he used the 
term "insurance", he meant "social insurance". This was a term new to 
America, but it was a term that had been used to describe the welfare plans 
which had been implemented in the socialist countries of Europe. 

During the questioning, Mr. Altmeyer proceeded to make a 
voluntary statement to describe how the industrial division of the National 
Republican Campaign Committee fraudulently used the name of the Social 
Security Board to advise working Americans that the "law" required social 
security taxes to be deducted. The Committee had distributed notices, 
including notices which were inserted into the workers pay envelopes. 
The notices read as follows: 

Notice, deductions from pay starting January 1. 
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Beginning January I, 1937, your employer will be 
compelled by law to deduct a certain amount from your 
wages every payday. This is in compliance with the terms 
of the Social Security Act signed by President Franklin 
Delano Roosevelt, August 14, 1935. The deduction begins 
with 1 percent and increases until it reaches 3 percent. To 
the amount taken from your wages, your employer is 
required to pay in addition either an equal or double 
amount. The combined taxes may total 9 percent of the 
whole payroll. This is not a voluntary plan. Your 
employer must make this deduction. Regulations are 
published by-
Social Security Board, Washington, D.C. 

Mr. Altmeyer goes on to state that they were deluged by inquiries 
from all over the United States, and were forced to issue the following 
statement: 

Fraudulent use of the name of the Social Security Board in 
the form of a signature to posters dealing with the Social 
Security Act was brought to the attention of the Board here 
today by employers and employees in California, Illinois, 
New York, Ohio, Pennsylvania, Virginia, and other 
sections of the country. The Board made public photostatic 
copies of such posters forecasting pay deductions and 
concluding with the words "Regulations are published by 
the Social Security Board, Washington, D.C.," the name 
and address of the Board placed so as to appear to be a 
signature to an official notice. 

Mr. Altmeyer then states that at the same time, the Board issued 
the following statement: 

No regulations dealing with wage deductions have been 
published by the Social Security Board nor instructions to 
employers to post such notices have been issued by the 
Social Security Board. Any effort to have the name of the 
Board appear as a signature to such notices is 
misrepresentation and fraud. The Social Security Board 
cannot ignore this unauthorized and misleading use of its 
name on posters, which is impeding the orderly process of 
administering the Social Security Act. The Board feels it is 
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its duty to bring these posters to the attention of the 
Department of Justice for investigation as to authorship and 
responsibility for circulation. 

Since this was a voluntary statement from a reluctant witness, it 
may be that Mr. Altmeyer was attempting to shift blame and attention to 
someone else. The report shows that Mr. Altmeyer knew very well that 
the so-called "Social Security" was not a contract as the American people 
had been led to believe. I suspect that Mr. Altmeyer knew that the notice 
was not technically correct regarding the law. Section 801 of Title VIII of 
the Social Security Act speaks in terms of a tax upon the income of every 
individual equal to (measured by) a percentage of the wages paid. Mr. 
Altmeyer undoubtedly knew that the United States Supreme Court had 
already ruled that taxation on income was in its nature an excise. No place 
in the Social Security Act does it describe any revenue taxable activity. 

Furthermore, we already know that income is property and there 
can be no unapportioned federal tax on property. Therefore, income 
cannot be the subject of this tax. So not only were Americans falsely led 
to believe that it was an insurance contract for old age, they were also 
falsely led to believe that the law required the withholding for a savings 
program; when in fact, it was for a tax which they did not understand. We 
already know that there is no absolute requirement to furnish a social 
security number. But when these numbers are furnished, they provide 
primafacie evidence of being a "taxpayer" subject to a revenue tax. 

The report is full of letters and statements by individuals from all 
across the land stating how and why the Social Security Act was a total 
fraud on the American people. For the most part, these comments 
apparently fell on deaf ears. 

The average working American was in no position to complain. In 
1937 it was difficult to find a job. The worker did not dare complain 
about a mere 1 percent deducted from his pay. He was lucky to have a 
job. The nation had been thrown into a depression. A depression is the 
last stages of a period of extreme deflation. Deflation is the deflating of 
the money supply. America still had all the farms, factories, railroads, and 
people to do the work it had before the depression. However, through a 
manipulation of the money supply, the money powers engineered the 
depression. In the 1920's, money was created on paper out of nothing. 
This money was loaned in the form of on-call notes for people to buy 
stock in the stock market. The more money that was loaned, the more the 
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people were able to pay for the stock, forcing the price of the stock higher 
and higher. People thought they were getting rich in the stock market. 
More and more people joined in. It has been reported that even shoe-shine 
boys were buying stock. 

When stock prices were very high, people in the know unloaded 
their stock. Then they called in the on-call notes. People had to sell their 
stock in order to pay the notes. There were more sellers than buyers and 
the stock market fell, financially destroying many people and placing the 
nation into financial chaos. People said that money was in short supply. 
They were technically correct since the money that had been created out of 
nothing was no longer in circulation in the form of on-call notes. While 
this is admittedly an oversimplified explanation, given the essential facts, 
even a reasonably intelligent sixth grader could anticipate the outcome of 
such a scheme. How better to get financial control over a percentage of 
the production of the American worker than to place him in a position that 
would cause him to be willing to accept promises of "security" in any 
form? There are plenty of books written on this subject which document 
the manipulation of money supply by the money powers. Many of these 
books can be purchased through the sources listed in Chapter 16 for 
further review of the subject. Nevertheless, the money powers, or robber 
barons if you prefer, had the American people primed so that they would 
"volunteer" into a "social security" scheme which would gradually deprive 
them of more and more of their earnings. 

The planners of the social security scheme knew that Congress had 
no power to force people into a contract. They knew that Congress had no 
power to take from one group of people (a younger generation) and give to 
another group of people (an older generation) through a forced plan of 
directly transferring funds from one group to another group. It had to be 
done under the guise of taxation. Furthermore, the people would have to 
"voluntarily" provide evidence of being subject to a tax. Hence, the 
people were led to believe that the "law" required them to get a number. 
Had the people not been led to believe that they were "investing" into their 
future security, there would certainly have been more objections to the 
taking of even 1 percent of their wages during the depression. The scheme 
could not have been successfully put into place without the American 
people being falsely led to believe that it involved an insurance contract. 

The writers of the Social Security Act made certain that the taxes 
collected under the act were not earmarked for any specific purpose to 
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prevent the Act from being unconstitutional. The writers of the Social 
Security Act also made certain that the taxes collected under the Social 
Security Act would be collected as indirect taxes (not insurance premium 
payments), and that they were paid directly into the federal Treasury and 
not into any special fund for the use and benefit of any particular 
individual or group. Remember, Congress has power to collect taxes to 
pay the debts, and for the common defense and general welfare only; but 
has no power to transfer funds from one group to another group. 

By keeping the taxes separated from the "general" welfare benefits, 
the "taxpayer" would be in no position to object to where the money was 
to be spent. Without going into specific citations, case law on the subject 
shows that the "taxpayer" cannot refuse to pay the taxes he owes just 
because he objects to how Congress is spending the money; whether it is 
for the abortion of unborn babies, or for wars in a foreign land, or for any 
other purpose. Americans had been truly misled, and unfortunately, they 
are still being misled. 

Many people will have a difficult time believing what they have 
just read. Therefore, United States Supreme Court cases will be used to 
substantiate the above statements. 

The Social Security Act (Act of August 14, 1935, Chap. 531, 49 
Stat. 620, which can be found in Statutes at Large, Volume 29) was 
divided into eleven different titles. Some of the titles provided for the 
appropriation of public funds for ieneral welfare. Other titles of the act 
provided for certain indirect taxes to be paid directly into the United States 
Treasury as are all other taxes, totally unrestricted, not earmarked in any 
way, and available for the general support of the government. None of 
these titles guaranteed the "taxpayer" any return for the money paid. 

For example: Title II provided for the appropriation of Pl.lhlk 
~ for old-age retirement. Title III provided for the appropriation of 
public funds for purposes of unemployment. Title VIII imposed a SQ= 

~ "Social Security" tax in the form of an ~ to be paid by 
employers, as well as a different tax to be paid by the "taxpayer" 
employees, although at the same rate as the tax paid by the employers. 
Title IX imposed another ~ tax to be paid by employers of eight or 
more, which is collected under the name of "unemployment taxes". 
Regardless of the name used, none of these taxes are earmarked for any 
specific purpose, but instead go directly into the federal Treasury to be 
used for any purpose related to debts, common defense or ieneral welfare. 
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A separability clause (§ 1103) was embodied in the act so that 
there would be llQ direct relationship between the taxes paid into the 
federal Treasury and the purpose for which the public funds were to be 
spent. Another reason for the separability clause was so that if any of the 
eleven titles of the Social Security Act were considered by the courts to be 
invalid it would not cause the other titles to be invalid. In this chapter, we 
are mainly concerned with Title VIII which imposed one tax purportedly 
"on" the "taxpayer" employee and another tax at the same rate "on" the 
employers. We are only incidentally concerned with Titles II, III and IX. 

Two landmark cases which involved challenges to the Social 
Security Act are Steward Machine Co. v. Davis, 301 U.S. 548, and 
Helvering v. Davis, 301 U.S. 619. Both of these cases were decided on the 
same day, May 24, 1937. 

In order to lay a good foundation and to demonstrate the United 
States Supreme Court's approach to the Social Security Act, we will first 
discuss the Steward Case. Steward Machine Company was an Alabama 
corporation which sued a Mr. Harwell G. Davis, individually and as 
Collector of Internal Revenue for the District of Alabama, for the recovery 
of funds paid under Title IX which imposed the ~ tax to be paid by 
employers of eight or more. It is interesting to note that the amount of 
money involved in this case was only $46.14. The corporation challenged 
the validity of the excise tax imposed by Title IX of the act, and also the 
validity of Title III which provided for the appropriation of funds from the 
federal Treasury for purposes of unemployment. The corporation argued 
that the money collected under Title IX was to be used for the specific 
purposes of unemployment under Title Ill. In part, the corporation argued: 

[C]ertainly the imposition of an excise tax is constitutional. 
But here the motive is not concealed. It stands out, starkly 
revealing the taxing power as a mere pretext. 

What reasonable relationship to the taxing power of 
Congress can this measure be said to sustain? It is not 
intended that one dollar of the payroll taxes shall be used 
for the general purposes of government. 
Argument for Petitioner in Steward, supra, at 551. 

The government, on the other hand, argued that the tax imposed 
under Title IX was an indirect tax imposed upon the corporation in respect 
to the employing of people, the tax avails were to be for the general 
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support of the government and that they were not earmarked for any 
specific purpose. The United States Supreme Court upheld the 
government's argument. 

The United States Supreme Court said: 

The Social Security Act (Act of August 14, 1935, C. 531, 
49 Stat. 620, 42 U.S.C., c. 7 (Supp.)) is divided into eleven 
separate titles, of which only Titles IX and III are so related 
to this case as to stand in need of summary. 

The caption of Title IX is "Tax on Employers of Eight or 
More." Every employer (with stated exceptions) is to pay 
for each calendar year, "an excise tax with respect to having 
individuals in his employ," the tax to be measured by 
prescribed percentages of the total wages payable by the 
employer during the calendar year with respect to such 
employment. § 901. One is not, however, an "employer" 
within the meaning of the act unless he employs eight 
persons or more .... The proceeds, when collected, go into 
the Treasury of the United States like internal-revenue 
collections generally. § 905(a). They are not earmark.ed 
in anyway. 
Steward, supra, at 574. (Emphasis added.) 

Title III, which is also challenged as invalid, has the 
caption "Grants to States for Unemployment Compensation 
Administration." Under this title, certain sums of money 
are "authorized to be appropriated" for the purpose of 
assisting the states in the administration of their 
unemployment compensation laws . . . . All that the title 
does is to authorize future appropriations . . . . The 
appropriations when made ~ nQ1 specifically out of the 
proceeds of the employment tax, but out of any moneys in 
the Treasury. 
Steward, supra, at 577-578. (Emphasis added.) 

The above sections cited from the Steward Case demonstrate that 
the so-called "unemployment taxes" paid by employers are, in fact, excise 
taxes which are not earmarked for any particular use, and most certainly 
are not earmarked specifically for unemployment benefits, but rather are 
paid into the Treasury like any other internal revenue tax. Had this tax 
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gone directly into a special fund for the benefit of unemployed workers, it 
would have amounted to taking of private property without just 
compensation in violation of the Fifth Amendment to the United States 
Constitution, and therefore unconstitutional. This case also demonstrates 
that, being an excise, the tax is not imposed on the wages or any other 
form of property, but rather the wages paid by the employer are used only 
to measure the amount of tax imposed upon the corporation's activity of 
employing people. 

The provisions for the assessment and collection of this ~ tax 
which is merely called the "unemployment tax" are now found in Subtitle 
C, Chapter 23 of the Internal Revenue Code. Chapter 23 has the title of 
"Federal Unemployment Tax Act", but this title is used merely because 
Congress enacted a statute which allowed this title to be used. Section 
3311 of the Internal Revenue Code reads: 

Sec. 3311. Short title. 

This chapter may be cited as the "Federal Unemploy
ment Tax Act". 
26 USC. 3311. 

This title is actually misleading because, as you can see from page 
574 of the Steward Case, the proceeds from the excise tax ("with respect 
to having individuals in his employ") are not earmarked in any way, and 
especially are not earmarked for unemployment purposes. It is important 
to note that chapter titles and section headings do not constitute part of the 
law. The average layman would have no reason to know this, but the 
employers, by way of their attorneys, are expected to know. 

Before addressing Title VIII, which is our main concern, the 
following citation from the Steward Case is provided to demonstrate two 
facts. First, the continued recognition by the courts in 1937 of the 
constitutional rule of apportionment applied to direct taxes as well as the 
rule of uniformity applied to indirect taxes. Second, the fact that the 
courts do not consider the name of the tax important. 

The subject matter of taxation open to the power of the 
Congress is as comprehensive as that open to the power of 
the states, though the method of apportionment may at 
times be different. "The Congress shall have power to lay 
and collect taxes, duties, imposts and excises." Art. 1, § 8. 
If the tax is a direct one, it shall be apportioned according 
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to the census or enumeration. If it is a duty, impost, or 
excise, it shall be uniform throughout the United States. 
Together, these classes include every form of tax 
appropriate to sovereignty. [citations omitted.] Whether 
the tax is to be classified as an "excise" is in truth not of 
critical importance. If not that, it is an "impost" [citations 
omitted], or a "duty" [citations omitted]. A capitation or 
other "direct" tax it certainly is not. 
Steward, supra, at 581-582. 

None of the taxes imposed by the Social Security Act are 
apportioned among the States as would be required for direct taxes. It is 
therefore obvious that they are run~ taxes on people or property, but 
rather they are indirect taxes which are taxes imposed upon the happening 
of taxable events, as distinguished from the tangible fruits. See Tyler Case 
in Chapter 2. The United States Supreme Court shows that it doesn't 
really matter whether an indirect tax is called a duty, impost, excise, 
income tax or whatever, as long as it does not fall into the category of a 
direct tax which would have to be apportioned among the States. 

On the other hand, understanding the difference between ~ 
taxes and indirect taxes is of critical importance in order to understand ~ 
of the taxes imposed by the Social Security Act. 

With the Steward Case used to set the background of the Social 
Security Act, and also to restate some of the fundamental principles of 
constitutional taxation, we are now ready to address the Helvering v. Davis 
Case and our main concern, Title VIII. Note that the Mr. Davis in the 
Steward Case is a different Mr. Davis than the one in the Helvering Case. 

A suit was brought by Mr. George P. Davis, who was a shareholder 
in the Edison Electric Illuminating Co. of Boston to restrain that 
corporation from making payments and deductions called for by Title VIII 
of the Social Security Act. See Davis v. Edison Electric Illuminating Co. 
of Boston, et al, 89 F.2d 393. Mr. Davis claimed that both of the taxing 
provisions of Title VIII were unconstitutional and void. He also claimed 
that Title II was unconstitutional and void because the old-age benefits 
provided under Title II were to be used for a specific group of people and 
not for the general welfare of the United States. In addition, Mr. Davis 
claimed that the two titles dovetailed in such a way that Congress would 
have been unwilling to pass one without the other. (Note that Mr. Davis 
also sued the Boston & Main R.R. Co., 89 F.2d 368, because of the 
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provisions of Titles IX and III, but Davis v. Boston has no bearing on the 
case of Helvering v. Davis which is being addressed here.) 

Before the case got to the United States Supreme Court, the First 
Circuit Court of Appeals agreed with Mr. Davis and held that Title II was 
void as an invasion of powers reserved to the States or to the people by the 
Tenth Amendment, and with Title II collapsing, it also carried Title VIII 
along with it. 

Guy Helvering, the Commissioner of Internal Revenue, and the 
Collector for the District of Massachusetts intervened and brought the 
issues to the United States Supreme Court, which overturned the ruling of 
the First Circuit Court of Appeals. 

You will see that the arguments presented by the petitioners 
(Helvering, et al., who represented the government) are quite contrary to 
the beliefs which most people hold regarding social security. Part of the 
petitioners' (government's) argument reads as follows: 

Since the employer is merely a withholding agent with 
respect to the employee tax, neither corporation nor 
stockholder may ask relief from it. 

Both the employee tax (a special income tax, [citation 
omitted]) and the employer tax (an excise) comply with 
the requirement of uniformity [which applies only to 
indirect taxes]. 

These are true taxes, their purpose being simply to raise 
revenue. No compliance with any scheme of federal 
regulation is involved. The proceeds are paid unrestricted 
into the Treasury as internal revenue collections, available 
for the general support of the Government. Although 
Congress may have anticipated that over a period of years 
the taxes would roughly offset the drain upon the Treasury 
to be occasioned by the wholly independent appropriations 
authorized under Title II, such rough budgetary equivalence 
is not sufficient to deprive Title VIII of its quality as a true 
taxing measure. 

The Circuit Court of Appeals erred in undertaking to pass 
upon the validity of Title II. [citation omitted] A taxpayer 
has no standing to question the propriety of any 
expenditures from the federal Treasury. That rule has been 
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relaxed only where the tax avails are earmarked for a 
specific purpose. 

The employee tax is a withholding at the source, the 
employer being a collecting agent or stakeholder. The 
withholding provisions themselves are not challenged, nor 
could they be successfully attacked. [citations omitted] 
The employer, as stakeholder, has no locus standi to 
challenge this tax. [citations omitted] 

The corporation can complain only of the infringement of 
its own constitutional immunity. [citation omitted] No 
employee is complaining. [citations omitted] The standing 
of the stockholder cannot be any better than that of his 
corporation. 

The power to appropriate for the general welfare granted by 
Art. I, § 8, cl. 1, is not limited by or to the other enumerated 
powers of Congress. [citation omitted] Whether any 
particular expenditure is for the general welfare is a matter 
completely within the determination of Congress. [citation 
omitted] The decision of Congress is not reviewable by the 
courts if by any "reasonable possibility it is for general 
welfare." [citation omitted] 
Helvering's argument in Helvering v. Davis, 301 U.S. 619, 
at 621-622. (Emphasis and explanation added.) 

The United States Supreme Court ruled in favor of the government, 
thus overturning the lower court's decision. The United States Supreme 
Court said: 
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The Social Security Act (Act of August 14, 1935, c. 531, 49 
Stat. 620, 42 U.S.C., c. 7, (Supp.)) is challenged once 
again. 

In Steward Machine Co. v. Davis, decided this day, ante, p. 
548, we have upheld the validity of Title IX of the act 
imposing an ~ upon employers of eight or more. In 
this case Titles VIII and II are the subject of attack. Title 
VIII lays another ~ upon employers in addition to the 
one imposed by Title IX (though with different 
exemptions). It lays a special income tax upon employees 
to be deducted from their wages and paid by the employers. 
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Title II provides for the payment of Old Age Benefits, and 
supplies the motive and occasion, in the view of the 
assailants of the statute, for the levy of the taxes imposed 
by Title VIII. The plan of the two titles will now be 
summarized more fully. 

Title VIII, as we have said, lays ill'.Q different types of tax, 
an "income tax on employees," and "an excise tax on 
employers." The income tax on employees is measured by 
wages paid during the calendar year. § 801. The excise tax 
on the employer is to be paid "with respect to having 
individuals in his employ," and, like the tax on the 
employees, is measured by wages. § 804. . . . The two 
taxes are at the~~- §§ 801, 804 .... The proceeds 
of both taxes are to be paid into the Treaswy like intemal
revenue taxes generally, and are not earmarked in any 
IDlY· § 807(a). 
Helvering, supra, 634-635. (Emphasis added.) 

As you can see, neither of the two taxes imposed by Title VIII are 
paid into any special account, but rather into the Treasury like any other 
tax. You can also see that the tax is not on the wages, but measured by the 
wages. If it were a ~ tax it would have to be apportioned among the 
States. It is not a direct tax, but an indirect tax upon the happening of an 
event or activity which must be taxable for revenue purposes, with the 
wages being used merely to measure the tax. But neither the Social 
Security Act nor the Internal Revenue Code name any activity that is 
being taxed. It leaves it up to the individual to obtain and furnish a social 
security number to provide prima facie evidence of ''taxpayer" status and 
being subject to this "special income tax", which is merely called "Social 
Security Tax". Also, you can see that the employer does not pay one-half 
of social security, but rather pays a different tax on the activity which is 
"in respect to having individuals in his employ", and the rate of this 
different tax "just happens" to be at the same rate as the tax on the 
employee who has supplied the prima facie evidence of being subject to a 
tax. 

While the United States Supreme Court (as well as Helvering) said 
that Title VIII lays two different types of tax, (an income tax upon 
employees, and an excise upon employers), the Court also said that 
whether the tax is classified as an excise is in truth not of critical 
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importance. It is also not of critical importance if a tax is called an 
"income" tax. Both taxes comply with the rule of uniformity and are only 
entitled to be enforced as indirect taxes. 

While there has been a multitude of different acts of legislation 
which have made many changes in the Internal Revenue Code since 1935, 
the principles of constitutional taxation remain the same. The 
constitutional principles upon which the United States Supreme Court 
decided the validity of the particular titles of the Social Security Act also 
remain the same. The progenies of Title VIII can now be found in Subtitle 
C, Chapter 21 of the Internal Revenue Code. Chapter 21 has the title of 
"Federal Insurance Contributions Act". This title was not part of the 
Social Security Act in 1935. Congress simply enacted a statute which 
allowed this title to be used. 

Section 3128 of the Code reads as follows: 

Sec. 3128. Short title. 

This chapter may be cited as the "Federal Insurance 
Contributions Act." 
26 U.S. c. 3128. 

This title is also misleading because, as you can see from the 
Helvering Case, the taxes collected are true taxes which go into the 
general treasury and are not earmarked for any specific purpose. These are 
treated as true taxes and have absolutely nothing whatsoever to do with 
"insurance contributions" of any sort. The taxes collected under chapter 
21 are now broken down into IB:'.Q groups for the "taxpayer" employee and 
two groups for the employer. Keep in mind that chapter titles, section 
headings and captions dQ nm constitute part of the law. For example, the 
tax is not really "on" the employee. The applicable sections read as 
follows: 
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Subchapter A-Tax on Employees 

Sec. 3101. Rate of tax. 

(a) Old-age, survivors, and disability insurance. 

In addition to other taxes, there is hereby imposed on the 
income of every individual a tax equal to the following 
percentage of the wages (as defined in ~~' .tion 3121(a)) 
received by him in respect to employment las defined in 
section 3121(b)}-
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The rate 
In the case ofwa~es received durin~: shall be: 

1984, 1985, 1986, or 1987............... 5.7 percent 
1988 or 1989 . . . . . . . . . . . . . . . . . . . . . . . . . 6.06 percent 
1990 or thereafter . . . . . . . . . . . . . . . . . . . . . . 6.2 percent 

26 US.C. 310l(a). 

The next amounts to be withheld from the wages of the "taxpayer" 
employee are shown in section 3 lOl(b), which reads, in part, as follows: 

(b) Hospital insurance. 

In addition to the tax imposed by the preceding 
subsection, there is hereby imposed on the income of every 
individual a tax equal to the following percentages of the 
wages (as defined in section 312l(a)) received by him with 
respect to employment (as defined in section 3121 (b)}-

(1) with respect to wages received during the calendar 
years 1974 through 1977, the rate shall be 0.90 percent; 

(2) with respect to wages received during the calendar 
year 1978, the rate shall be 1.00 percent; 

(3) with respect to wages received during the calendar 
years 1979 and 1980, the rate shall be 1.05 percent; 

(4) with respect to wages received during the calendar 
years 1981 through 1984, the rate shall be 1.30 percent; 

(5) with respect to wages received during the calendar 
year 1985, the rate shall be 1.35 percent; and 

(6) with respect to wages received after December 31, 
1985, the rate shall be 1.45 percent. 
26 US.C. 3JOJ(b). 

The tax which is to be paid by the employer is shown m 
Subchapter B of Chapter 21. 

Subchapter B- Tax on Employers. 

Sec. 3111. Rate of tax. 

(a) Old-age, survivors, and disability insurance. 
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In addition to other taxes, there is hereby imposed on every 
employer an excise tax, with respect to having individuals 
in his employ, equal to the following percentages of the 
wages (as defined in section 312l(a)) paid by him with 
respect to employment (as defined in section 3121 (b) )-

In the case of wa~es received dwin~: 
The rate 
shall be: 

1984, 1985, 1986, or 1987............... 5.7 percent 
1988 or 1989 . . . . . . . . . . . . . . . . . . . . . . . . . 6.06 percent 
1990 or thereafter. . . . . . . . . . . . . . . . . . . . . . 6.2 percent 
26 US.C. 3111(a). 

The next amounts to be paid by the employer are shown in section 
3111 (b ), which reads as follows: 
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(b) Hospital Insurance. 

In addition to the tax imposed by the preceding 
subsection, there is hereby imposed on every employer an 
excise tax, with respect to having individuals in his employ, 
equal to the following percentage of the wages (as defined 
in section 3121(a) and (t)) paid by him with respect to 
employment (as defined in section (3121 (b))-

(1) with respect to wages paid during the calendar years 
1974 through 1977, the rate shall be 0.90 percent; 

(2) with respect to wages paid during the calendar year 
1978, the rate shall be 1.00 percent 

(3) with respect to wages paid during the calendar years 
1979 and 1980, the rate shall be 1.05 percent; 

( 4) with respect to wages paid during the calendar years 
1981 through 1984 the rate shall be 1.30 percent; 

( 5) with respect to wages paid during the calendar year 
1985, the rate shall be 1.35 percent; 

(6) with respect to wages paid after December 31, 1985, the 
rate shall be 1.45 percent. 
26 us.c. 31JJ(b). 
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There are some important facts that must be pointed out in regard 
to the Internal Revenue Code sections 3101(a), 310l(b), 3111(a) and 
3111 (b ). First, the captions, "Old-age, survivors and disability insurance" 
and the captions "Hospital insurance" are indeed misleading. The taxes 
imposed by these sections have absolutely nothing to do with insurance 
of any type. As you can see from the Helvering Case, the government 
stated that they were ~ ~ and the proceeds are paid unrestricted into 
the treasury, available for the general support of the government. 
Furthermore, the United States Supreme Court agreed. 

Another important fact that must be pointed out is that where the 
sections of the Code state "every individual" or "every employer", it can 
only be referring to those persons who have provided prima facie evidence 
of being subject to a revenue tax. 

Also remember that in the Brushaber Case the United States 
Supreme Court stated the fact that taxation on income was in its nature an 
excise entitled to be enforced as such. All of the so-called "income" taxes 
and the so-called "Social Security" taxes are being enforced as indirect 
taxes (excises, duties or imposts), but are being misapplied against 
individuals who are not engaged in any revenue taxable activities. 

It must also be pointed out that in both the Steward Case and the 
Helvering Case the challenges came in respect to the tax on the particular 
corporations. Corporations, of course, are creatures of the State, 
exercising a government granted privilege. In the Flint Case it was held 
that Congress has the power to tax the activities of private corporations. 
The Flint Case clearly instructs that indirect taxes are never directly on 
property, but only on revenue taxable activities. 

Neither the corporations nor the stockholder had standing (locus 
standi) to challenge the tax "on" the employees, and there was no question 
raised as to ~ employees, if am:, of the particular corporations were 
engaged in revenue taxable activities. Once again, it goes without saying 
that the ~ individuals who can truly be subject to any of these indirect 
taxes are those who are engaged in activities which have been taxed. 

After discussing Title VIII in the Helvering Case, the United States 
Supreme Court next discusses Title II of the act. Title II of the Act 
authorized Congress to establish an "account" with no money in it, and 
authorized Congress to appropriate funds (in any amount) to that account 
at a later date. 
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Title II has the caption "Federal Old-Age Benefits." The 
benefits are of two types, first, monthly pensions, and 
second, lump sum payments, the payments of the second 
class being relatively few and unimportant. 

The first section of this title creates an account in the 
United States Treasury to be known as the "Old-Age 
Reserve Account." § 201. No present appropriation, 
however, is made to that account. All that the statute does 
is to authorize appropriations annually thereafter .... Not 
a dollar goes into the Account by force of the challenged 
act alone, unaided by acts to follow. 
Helvering, supra, at 635-636. 

As you can see, none of the money collected from the so-called 
"Social Security" taxes goes directly into any special account. The only 
way money gets into the above-mentioned account is when Congress 
appropriates money from the general Treasury. When the public is told 
that the social security account is depleted, it is only because Congress has 
not appropriated sufficient funds from the ~eneral Treasury to keep the 
account solvent. 

Money collected in so-called "Social Security" taxes goes into the 
general Treasury fund and, no longer being identifiable, is spent along 
with the rest of the moneys collected. If Congress chooses to appropriate 
funds for social security benefits, it can. However, if Congress chooses 
not to appropriate funds for social security benefits, there is no legal claim 
that can be made upon the funds by the "taxpayer(s)" (as defined) who 
have paid the so-called "Social Security" taxes. The payment of taxes into 
the general Treasury is completely separable from Congress' choice in 
how and where public funds are to be spent. 

Congress may impose taxes on all legitimate subjects of taxation. 
If it is a direct tax, it shall be apportioned. If it is an indirect tax (duty, 
impost or excise), it shall be uniform. See Steward, supra, at 581-582. 
However, Congress can lawfully only spend money for purposes 
authorized by the United States Constitution. 
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The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defense and general welfare of the United 
States; but all duties, imposts and excises shall be uniform 
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throughout the United States. 
United States Constitution, Article L § 8, cl. 1. 

If the spending is deemed to be for the debt, common defense 
and/or the ieneral welfare of the nation, such spending is within the 
bounds of the Constitution. On the other hand, if the spending is deemed 
to be for the welfare of specific persons, as opposed to the general welfare 
of the nation, then the spending is not within the bounds of the 
Constitution, and therefore the spending is unconstitutional. 

Before appropriating any public funds, Congress is supposed to 
determine if the spending is for the general welfare of the nation. After 
all, each congressman took an oath to uphold and defend the Constitution 
before he took office. As you read the various court cases, you will find 
that the courts will not interfere with Congress' 'judgment" if by any 
reasonable possibility the spending is for general welfare. See Helvering's 
argument in the Helvering Case at page 622. 

If providing social security checks every month to retired 
millionaires is deemed to be for the ieneral welfare of the nation, then 
such spending is lawful and constitutional. If, on the other hand, such 
spending is deemed not to be for the general welfare of the nation, then 
such spending is an unlawful and unconstitutional conversion of public 
funds, and, in this author's opinion, criminal. Can anyone in the 
possession of all their faculties honestly contend that this type of spending 
is for the general welfare of the nation? 

Incidentally, the spending to pay for the "retirement" benefits that 
Congress has voted for themselves is constitutional only if this spending is 
for the general welfare. Can we honestly say that it is for the general 
welfare of the nation to continue to pay a former congressman who has 
been voted out of office? 

The tax paid into the Treasury is exactly that; .a .tax. Moneys 
appropriated from the general Treasury and subsequently spent on ieneral 
welfare is exactly that; general welfare (or at least under the guise of 
general welfare). 

As shown in the Flemming v. Nestor Case, a person does not have 
a legal leg to stand on if he claims that he has the right to social security 
benefits because he paid so-called "Social Security" taxes. The two are 
separable, which was one of the main purposes of the separability clause 
in the Social Security Act at§ 1103. 
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I do not believe the social security scheme can be defined as 
anything but a total fraud on the American people. Our Constitution does 
not provide for a socialist form of government. This is a form of 
government that does not work. Even the Eastern European countries in 
recent years have attempted to abandon this form of government. 

But to add to this fraud is the claim that there is a social security 
trust fund. The "fund" is nothing more than a fast shuffle of numbers. 
Congress appropriates money from the treasury to the "fund" and then 
"borrows" the money from itself, spends the money and tells the people 
the "trust fund" is secure because it is in the form of government bonds. 
In effect, the government is securing the "trust fund" with money it has 
already spent. In spite of the fact that this nation is admittedly $5 trillion 
in debt, the people are told that social security has a "secure trust fund" as 
if these funds actually existed someplace. 

This entire fraud upon each individual starts when the employer 
tells the prospective employee that he must provide a social security 
number, which we now know is not true. It appears that the place for the 
individual to stop the fraud is exactly where it starts. 

This is a good time to point out that it is not Congress that actually 
drafts the tax legislation. The tax legislation is drafted in "think tanks" by 
people who are not elected. Then some congressman is "encouraged" to 
sponsor the bill and to "encourage" the other congressmen to vote for it. 
Who knows what kind of deals are made in the back rooms to "encourage" 
the congressmen to do what they do? 

The stockholder in the Helvering v. Davis Case did not have 
standing in court to challenge the withholding from the employee. But 
you have standing to get answers from your congressman. 

It is doubtful that the congressmen today even have a clue to 
understanding the material in this book. If you want to find out how much 
or how little your congressman knows about the subject, you can start by 
asking him the two questions listed on page 3 of this book. Also, what is 
the subject of the tax "on the income" "equal to the following percentage 
of wages" as shown in sections 3101(a) and 3101(b)? Can your 
congressman possibly give you an answer; in light of the fact that all 
federal taxes on property must be apportioned among the States according 
to census or enumeration as explained in the Steward Case at 581-582? 
The people have a right to know. 
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Chances are that your congressman will have to ask somebody else 
for the answers to the questions. If he has to ask somebody else what the 
subject of the tax is, it shows that he doesn't know. And if he doesn't 
know what the subject of the tax is, what is he thinking when he votes on 
tax legislation? The people really have a right to know. 

While waiting for your answers, you can stop volunteering 
numbers that were never required in the first place. 

Can anyone honestly say that the digging of ditches is a revenue 
taxable activity? Can anyone honestly say that the digging of ditches is a 
government granted privilege? Can anyone honestly say that a ditch 
digger working 16 hours a day somehow owes society more money 
because he works more hours? Can anyone honestly say that a ditch 
digger with no dependents owes more to society than the ditch digger 
working at the same rate of pay and the same number of hours, but with I 0 
dependents? 

You might claim that the ditch digger who works more hours is 
"building up" his social security "account". This fictitious "account" 
which the people in government have led the working folks to believe has 
been "created" for each individual is nothing more than a rough reflection 
of how much the individual has earned over the years. It certainly does 
not indicate any amount of money that the individual is supposed to 
receive at a later date. Congress can change its welfare policy at any time 
and in any way it chooses. The money collected from the individual was 
not earmarked in any way. 

Try explaining this to retired people. You will find many of them 
will be in serious denial of the facts spelled out by the United States 
Supreme Court. Many will cling to the belief that because they have paid 
money in, that they have a (contractual) right to get that money back. But 
their money has already been spent. The only "right" they have is a 
statutory right which Congress provides for welfare recipients. The truth 
is that the retired people, along with most Americans, have been seriously 
deceived. 

Whenever retired people encourage their congressman to increase 
social security "retirement" benefits or Medicare benefits, they are just 
asking for more welfare from a nation that is admittedly over $5 trillion in 
debt (not counting the money "owed" to the "trust fund"). Sooner or later, 
someone is going to have to pay the piper. 
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People have wondered how we, as a nation, became a socialist type 
welfare state. The fraudulent "social security" scheme is the reason. 

People who attempt to justify a socialist welfare state and 
encourage socialism will even quote the biblical admonition that we 
should give unto the poor. They ignore the fact that this admonition was 
not telling the Caesar to take from whomever he chose and give it to 
whomever he chose. The admonition was directed at the individual to 
give unto the poor voluntarily. 

The way it is working today in some of the welfare programs, less 
than 30 percent of the funds for welfare actually reach the targeted 
recipient. The rest is used up in "administration" costs. Americans 
certainly cannot be considered selfish, and they could take care of the truly 
needy much more efficiently on a voluntary basis. The socialist welfare 
state is really not for the benefit of the needy. It is to gain more control 
over people. If it were truly benefiting the needy, we would not see the 
number of homeless rise with more and more money being "contributed" 
into the system. We would not be $5 trillion in debt with politicians 
demanding more "contributions". 

One thing for sure. The fraud which has been perpetrated on the 
nation cannot be justified under the guise of giving unto the poor. 

Even politicians admit that the Social Security and Medicare 
programs are in trouble. But how can we solve these problems until we 
first recognize them for what they really are-welfare? Do we have the 
intellectual courage and honesty as a nation to call them what they really 
are-welfare? 

Do the politicians have the intellectual honesty to call the programs 
by the correct name-welfare? 

How can we make a distinction between general welfare and 
specific welfare until we first recognize the programs for what they really 
are-welfare. 

Only with knowledge can the private American citizens of this 
country take actions against the fraud which has been perpetrated upon 
them. 

What is the subject of the tax? 
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It is amazing how the IRS has been able to intimidate Americans 
into jumping every time the IRS says to jump. It only happens because 
Americans have simply lacked the knowledge necessary in order to handle 
the situation. Private American citizens need to learn how to use their 
constitutionally secured rights. Among other things, we will learn that 
even an individual who is subject to a tax (a "taxpayer") does not have to 
reveal whether or not his personal records even exist. 

The IRS has known for years that even an individual "taxpayer" 
(as defined) may refuse to exhibit his books and records. A section from 
an old 1975 Internal Revenue Manual states: 

An individual taxpayer may refuse to exhibit his books and 
records for examination on the ground that compelling him 
to do so might violate his right against self-incrimination 
under Fifth Amendment and constitute an illegal search and 
seizure under the Fourth Amendment. However, in absence 
of such claims, it is not error for a court to charge the jury 
that it may consider the refusal to produce books and 
records, in determining willfulness. 
MT 9900-26 (1-29-75) IR Manual 242.12. 
(Emphasis added.) 

The manual references the cases of Boyd v. United States, 116 
U.S. 616 (1886); Internal Revenue Agent v. Sullivan, 287 F 138 (W.D. 
N.Y. 1923); United States v. Vadner, 119 F. Supp. 330 (E.D. Penn. 1954) 
regarding the first sentence of the above paragraph, and Louis C. Smith v. 
United States, 236 F.2d 260 (CA 8 1956) regarding the second sentence. 
(The last sentence warns us to claim our rights when we have a chance.) 

In later cases, it has been established that to force the individual 
("taxpayer") to produce the records would also be forcing him to admit 
that the records exist and are in his possession. This too, would violate his 
Fifth Amendment right which protects him against self-incrimination. 

It should be pointed out that a "taxpayer" must claim the Fifth 
Amendment "privilege" on each question separately, and cannot just make 
a blanket claim of self-incrimination. Along with the Fifth Amendment, 
the "taxpayer" can claim the Fourth Amendment to protect the records. 
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It is not the records that are protected under the Fifth Amendment, 
but rather the individual is protected under the Fifth Amendment from 
being forced into the ~ of producin~ the documents or admittin~ that 
such documents exist. The Fifth Amendment is limited to "physical or 
moral compulsion" exerted on the person asserting the privilege. See 
Fisher v. United States, 425 U.S. 391, 397 (1976); United States v. Doe, 
465 U.S. 605 (1984). If all of this is available to one who is subject to a 
tax, it most certainly would be available to one who is not subject to a tax. 

With that said, let's start thinking in terms of a summons for books 
and records in the case of an individual who had not filed tax returns for 
the years in question and who (unless proven otherwise) is neither liable 
for nor subject to any revenue tax. 

Regarding the so-called "income" tax, summonses to obtain 
records and other information regarding an individual are issued under the 
alleged authority of 26 U.S.C. 7602. You will notice, however, that the 
person being investigated must first be liable for the tax, or required to 
perform the act. 
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Sec. 7602. Examination of books and witnesses. 

(a) Authority to summon, etc. 
For the purpose of ascertaining the correctness of any 

return, making a return where none has been made, 
determining the liability of any person for any internal 
revenue tax or the liability at law or in equity of any 
transferee or fiduciary of any person in respect of any 
internal revenue tax, or collecting any such liability, the 
Secretary is authorized-

(1) To examine any books, papers, records, or other data 
which may be relevant or material to such inquiry; 

(2) To summons the person liable for tax or required to 
perform the act, or any officer or employee of such 
person, or any person having custody, or care of books of 
account containing entries relating to the business of the 
person liable for tax or required to perform the act, or 
any other person the Secretary may deem proper, to 
appear before the Secretary at a time and place named in 
the summons and to produce such books, papers, 
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records, or other data, and to give such testimony, under 
oath, as may be relevant or material to such inquiry; and 

(3) To take such testimony of the person concerned, 
under oath, as may be relevant or material to such 
inquiry. 
26 US.C. 7602(a). (Emphasis added.) 

Section 7701(a)(l 1) defines the "Secretary" as the Secretary of the 
Treasury or his delegate. Each delegate must have written delegation of 
authority. The Secretary of the Treasury delegates authority to the 
Commissioner of Internal Revenue who then delegates authority to the 
people below him. But none of these people have the authority to 
determine who is or who is not subject to or liable for any so-called 
"income" tax. If the Code does not make a person liable for a tax, the 
Secretary has no authority to create something that is not authorized by 
law. 

If the IRS wants to verify the correctness of information submitted 
on a return which an individual has filed, it will initiate procedures in an 
attempt to obtain that individual's books and records. But even in a case 
in which the individual has not filed, the IRS will send the individual a 
letter telling the individual to bring in a long list of various records. (The 
IRS does not tell the individual about his constitutional rights.) If the 
individual does not provide these records, the IRS might issue an 
administrative summons to the individual stating the individual is required 
to produce the records. If the individual still doesn't produce the records, 
the IRS can then have the United States Attorney petition a federal district 
court to issue to the individual an order to show cause why he should not 
be compelled to comply with the summons. In this petition, the IRS must 
make certain claims. 

He [the Commissioner] must show that the investigation 
will be conducted pursuant to a legitimate purpose, that the 
inquiry may be relevant to that purpose, that the 
information sought is not already within the 
Commissioner's possession, and that the administrative 
steps required by the Code have been followed-in 
particular, that the "Secretary or his delegate," after 
investigation, has determined the further examination to be 
necessary and has notified the taxpayer in writing to that 
effect. This does not make meaningless the adversary 
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hearing to which the taxpayer is entitled before 
enforcement is ordered. At the hearing he "may challenge 
the summons on any appropriate ground". 
United States v. Powell, 379 U.S. 48, 57-58 (1964). 
(Emphasis and explanation added.) 

The federal district court's jurisdiction to enforce a summons 
issued under the internal revenue laws is found in 26 U.S.C. 7402(b) and 
7604(a). The individual will be sent an order to show cause, signed by the 
judge, commanding the individual to appear before the court to show 
cause why he should not be compelled to obey the Internal Revenue 
summons. However, if the summons is not valid, the court is without 
jurisdiction to enforce it and can only quash the document which is merely 
purported to be a valid summons. 

The first ground upon which the summons can be challenged is on 
the basis that the IRS has shown no place in the Code that makes the 
individual subject to or liable for any revenue tax. If they can't make this 
showing, they had no authority to issue a summons under section 7602(a). 
The individual needs to make it clear that he is not talking about a 
potential "tax liability" (amount owed) but rather about the fact that IRS 
has not shown any law that makes him subject to or liable for any 
particular tax whatsoever. The summons is invalid. 

The summons could be challenged on the basis that the particular 
IRS agent did not have delegated authority to issue any summons. If he 
did have such authority, on what basis, if any, did he determine that the 
particular individual was subject to or liable for a tax? 

The summons can be challenged on the basis that the individual 
has claimed his Fifth Amendment right on a question by question basis on 
the ground that his answers could be incriminating. Providing that the 
individual had a legitimate fear of criminal prosecution, this is certainly 
cause for the court not to enforce the summons. 
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The central standard for the . . . application [of the fifth 
amendment privilege against self-incrimination is] whether 
the claimant is confronted by substantial and "real", and not 
merely trifling or imaginary, hazards of incrimination. . .. 

There can exist a legitimate fear of criminal prosecution 
while an IRS investigation remains in the civil stage, before 
formal transfer to the criminal division. 



Chapter 5 SUMMONS FOR BOOKS AND RECORDS 

(The privilege against self-incrimination "may apply in the 
context of an IRS investigation into a civil tax liability, 
given the recognized potential that such investigations have 
for leading to criminal prosecution.") 
United States v. Argomaniz, 925 F.2d 1349, 1353 (1 lth Cir. 
1991). 

But the 11th Circuit also said, at page 1355: 

We stress, however, that it is the role of the district court, 
not the taxpayer, to evaluate the taxpayer's claim of 
incrimination and determine whether it is reasonable. "The 
witness is not exonerated from answering merely because 
he declares that in so doing he would incriminate himself
his say-so does not of itself establish the hazard of 
incrimination. It is for the court to say whether his silence 
is justified .... " . . . "Whether there is sufficient hazard of 
incrimination is of course a question for the courts asked to 
enforce the privilege." 

In this case, the district court did opine that Argomaniz 
would have a legitimate fear of criminal indictment if he 
complied with the IRS summons. In its order granting 
Argomaniz's motion for a stay of enforcement of the 
summons pending this appeal, the district court stated that 
Argomaniz had "shown more than a generalized fear of 
criminal prosecution" and had "good reason to believe that 
his answers may tend to incriminate him .... " Although 
this finding does suggest that Argomaniz was entitled to 
raise his fifth amendment privilege, it does not sufficiently 
determine the applicability of Argomaniz' s privilege 
against self-incrimination to the summons at issue in this 
case. "A court must make a particular inquiry, deciding, in 
connection with each specific area that the questioning 
party wishes to explore, whether or not the privilege is 
well-founded." ... 

The district court must review Argomaniz's assertion of the 
privilege on a question-by-question basis. This will best be 
accomplished in an in camera proceeding wherein 
Argomaniz is given the opportunity to substantiate his 
claims of the privilege and the district court is able to 
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consider the questions asked and the documents requested 
by the summons. ("The district court may then 
determine by reviewing ... [the taxpayer's] records and by 
considering each question whether, in each case instance, 
the claim of self-incrimination is well-founded.") The 
district court already has determined that Argomaniz does 
face a real and substantial hazard of incrimination. 
However, we must remand this case to the district court, to 
enable that court to conduct an in camera proceeding, on a 
question-by-question basis, to determine the actual extent 
to which Argomaniz may rely on his fifth amendment 
privilege to avoid compliance with the IRS summons. 
Stated differently, the district court must ascertain: first, 
whether the taxpayer has the records sought and, second, 
whether under the existing circumstances they are 
incriminatory. 
United States v. Argomaniz, supra, at 1355. 

The summons "required" Argomaniz to produce all documents and 
records he possessed or controlled that reflected his income for several 
years including, but not limited to, Forms W-2, Forms 1099, and records 
of deposits with financial institutions. 

At page 1356, the 11th Circuit stated: 

By producing documents in compliance with the IRS 
summons, Argomaniz would be establishing the existence 
and authenticity of the documents listed in the summons, as 
well as verifying that these documents were in his 
possession. Doe v. United States, 487 U.S. 201, 209 
(1987). He would actually be informing the government 
that he had income in the years in question yet failed to file 
income tax returns. This act of production would be 
sufficiently testimonial and incriminating to activate 
Argomaniz's fifth amendment privilege. 
United States v. Argomaniz, supra, at 1356. 

Often overlooked is the fact that the penalty statute, section 7203 
(previously discussed), not only includes failure to file required returns, 
but it also includes failure to kef<P required records. If the individual is a 
person required to "keep such record", but fails to keep each book and 
record required, he could face criminal charges under section 7203. 
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If such an individual shows or states that he does not possess some 
supposedly required book or record, he would be incriminating himself 
just as much as he would be if he verified that the required documents 
were in his possession. Therefore, it is important to insist that IRS show 
whether or not the individual is required to keep the requested books and 
records. 

Section 6001 requires "every person liable for any tax imposed by 
this title" to keep records. As usual, this puts us back to square one. Only 
persons subject to (meaning liable for) a tax can be required to keep 
books and records. Any individual subject to a tax cannot legally be 
forced to waive his Fifth Amendment right to either testify that the records 
are in his possession or testify that he does not have the required records. 
Either way, he would be providing information that could be used against 
him in a criminal case. If a requested record is not material to the 
determination of a potential tax liability, it was not requested pursuant to a 
legitimate purpose. If a requested record is already in the possession of 
the IRS, it too was not requested pursuant to a legitimate purpose. 

If the individual is not required to keep records, he obviously is not 
liable for any tax (section 6001), and the summons is obviously invalid. 
If the judge or United States Attorney claims the individual is not required 
to keep records, then the individual obviously is not liable for any tax. It 
is time for the individual to ask the court to quash the summons and 
dismiss the case. 

At some point, it may be advisable for the individual to ask the 
court to consider and rule on some issues of law. What is the subject of 
the tax the IRS is purporting to enforce? Is it people or property or 
activities? Which section of the revenue laws imposes a tax on that 
particular subject? The judge or the United States Attorney might tell the 
individual that the subject of the tax is income. Well then, is income in 
the category of people or property or activities? As stated in Chapter 1, 
these questions become more important as we go along. The judge's 
answer cannot properly be people or property since there is no federal tax 
that is apportioned among the States as is required for those kinds of taxes. 
Such a statement by the judge would not only be an error of law which can 
be appealed, it would be in violation of the rulings of the United States 
Supreme Court. If it is claimed it is on activities, then where in the Code 
does it impose a tax on any activity that applies to the summonsed 
individual? For most Americans, I submit, no such section can be found. 
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If the judge ignores all of the above, and treats the individual as if 
he were a "taxpayer", the judge will probably threaten the individual with 
jail if he does not comply with the summons. While it probably should be 
demanded from the beginning, it is certainly now time for the individual to 
demand his right to assistance of counsel under the Sixth Amendment. 
See United States v. Bodwell, 66 F .3d 1000, n. 2 at 1002 (9th Cir. 1995). 

The United States Supreme Court said: 

Under the rule we announce today, every judge will know 
when the trial of a misdemeanor starts that no 
imprisonment may be imposed, even though local law 
permits it, unless the accused is represented by counsel. 

The run of misdemeanors will not be affected by today's 
ruling. But in those that end up in the actual deprivation of 
a person's liberty, the accused will receive the benefit of 
"the guiding hand of counsel" so necessary when one's 
liberty is in jeopardy. 
Argersinger v. Hamlin, 407 U.S. 25, 40 (1972). 

The right to counsel exists if the litigant may lose his 
physical liberty if he loses the litigation. Lassiter v. 
Department of Social Services of Durham County, North 
Carolina, 452 U.S. 18, 25 (1981). 
United States v. McAnlis, 721F.2d334, 337 (1983). 

If the subject of the tax (people, property or activities) cannot be 
identified, it is obvious that it is not possible to determine who would or 
would not be subject to (liable for) the unidentified tax. Even if the 
subject of a tax were identified (such as the tax on the importation of 
tobacco products), there must be a statute that makes certain persons liable 
for such a tax. Not just anyone on the street would be liable for such a 
tax. Facts would have to be proved that the targeted individual was 
actually the person liable for the tax (actually imported tobacco products) 
before it could be established that he had a statutory obligation imposed 
upon him under section 5703(a)(l) making him liable for the tax. Merely 
assuming that an individual is liable for (meaning subject to) a tax and 
merely assuming he has a statutory duty to keep records or make returns 
will not pass muster under the due process clauses of the Fifth and 
Fourteenth Amendments of the United States Constitution, especially if 
the subject of the (purported) tax is not clearly identified. 
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It cannot be stressed strongly enough that a clear distinction must 
be insisted upon between a potential tax liability (of one who is liable for 
(subject to) a tax) and a statutory obligation of being subject to (liable 
for) a tax in the first place. It is left up to the individual to keep the 
burden of proof on the adversary and to object to and deny any mere 
assumptions of some unidentified statutory duty supposedly making the 
individual liable for (subject to) some unidentified tax with an 
unidentified subject of the thing or activity supposedly being taxed. 

To enforce a summons under such conditions is a criminal act. It 
is just as criminal as it would be for a military tribunal to enforce military 
law on a nonmilitary individual for being away without leave. 

It is also important to realize that no individual in government has 
the authority to operate outside of his authority. If he knowin~ly operates 
outside of his authority, he can be sued in his individual capacity. See 
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 
403 U.S. 388 (1971); Bothke v. Fluor Engineers and Constuctors, Inc., 
713 F.2d 1405 (9th Cir. 1983). 

Some other facts need to be pointed out. It is my personal opinion 
that government attorneys are the biggest culprits of all in the misuse of 
case law (along with the judges who allow it). Let me explain by showing 
examples. When the individual who has not filed tax returns is the target 
of the summons, it is not the same as a summons issued against a person 
who has filed a tax return and the IRS is trying to verify the information 
supplied on the filed return. It is also not the same as a summons issued to 
a third party who keeps records and the IRS is attempting to review the 
records to see who may be liable to pay a tax. See United States v. 
Bisceglia, 420 U.S. 141 (1975). Section 7601 does allow the Secretary to 
inquire as to persons who may be liable to pay a tax. 

Sec. 7601. Canvass of districts for taxable persons and 
objects. 

(a) General rule. 
The Secretary shall, to the extent he deems it practicable, 

cause officers or employees of the Treasury Department to 
proceed, from time to time, through each internal revenue 
district and inquire after and concerning all persons therein 
who may be liable to pay any internal revenue tax, and all 
persons owning or having the care and management of any 
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objects with respect to which any tax is imposed. 
26 US.C. 760J(a). (Emphasis added.) 

The Bisceglia Case involved a summons issued to a bank to review 
records of any ("John Doe") depositors who had deposited large amounts 
of cash. The government attorneys often try to use this case (which 
involved a summons issued to a third party record-keeper) in order to 
justify the enforcement of a summons against the targeted individual who 
has not filed returns, and to justify forcing the individual to testify against 
himself. This is simply not the same fact situation as in the Bisceglia Case 
where the banker was forced to obey the summons since he would not be 
testifying against himself. 

The government attorneys will often try to use the case of United 
States v. Powell, supra, 379 U.S. 48, as justification (legitimate purpose) 
for the enforcement of a summons against an individual who has not filed 
returns. But the Powell Case involved the records of a corporation for 
which tax returns had been filed, clearly conceding that the corporation 
was subject to the tax. 

The Bisceglia Case and the Powell Case clearly present different 
fact situations than in the case where the summonsed individual has not 
filed returns and has not conceded to being subject to (liable for) any tax. 
Yet, the government attorneys will try to make it appear that case law is 
against the individual who has not filed and who is the target of the 
summons. 

Another example of the misuse of case law by government 
attorneys occurs when they try to claim that because of the "required 
records" doctrine the individual cannot claim his Fifth Amendment rights. 
The "required records" doctrine, however, applies only in cases where the 
individual has voluntarily entered into a regulated activity, such as one 
who has obtained a license for the sale of fire arms. Case law is, in fact, 
against the government when they try to use the "required records" 
doctrine against an individual who has not entered into a regulated 
industry. 
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Similarly, we have concluded that the "required records" 
doctrine , Shapiro v. United States, 335 U.S. 1, cannot be 
appropriately applied to these circumstances. . . . The 
premises of the doctrine, as it is described in Shapiro, are 
evidently three: first, the purposes of the United States' 
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inquiry must be essentially regulatory; second, information 
is to be obtained by requiring the preservation of a kind 
which the regulated party has customarily kept; and third, 
the records themselves must have assumed "public aspects" 
which render them at least analogous to public documents. 
Grosso v. United States, 390 U.S. 62, 67-68 (1968). 

A perfect example of the misuse of case law by government 
attorneys in a case involving Internal Revenue Service summonses is the 
case of United States v. Porter, 711 F.2d 1397 (7th Cir. 1983). However, 
because of case law which originated in the United States Supreme Court, 
the Seventh Circuit Federal Court of Appeals ruled against the government 
attorneys in the Porter Case. 

Under the "required records" doctrine, documents may be 
required to be produced when the government requires the 
preservation of those documents pursuant to an essentially 
regulatory scheme, and the records have also assumed 
"public aspects" which render them analogous to public 
documents. (Shapiro 335 U.S. at 33, 34, 68 S.Ct. at 1392, 
1393; Marchetti, 390 U.S. at 55-56, 88 S.Ct. at 706; 
Grosso, 390 U.S. at 67-68, 88 S.Ct. at 713. In Shapiro, for 
example, the Supreme Court held that the keeping of 
transaction records which were expressly contemplated by 
Congress as a necessary device and under a condition for 
commercial operation under the Emergency Price Control 
Act was related to a positive regulatory scheme and imbued 
the records with a "public" character sufficient to overcome 
the Fifth Amendment privilege. 335 U.S. at 8-15, 32-33; 
68 S.Ct. at 1379-1383, 1391-1392. 

The matter stands very differently here. While the Internal 
Revenue Code, 26 U.S.C. § 6001 requires the taxpayer to 
"keep such records ... as the [IRS] may from time to time 
prescribe" and the IRS has pursuant to this authority, 
mandated that taxpayers "keep such permanent books of 
account or records, including inventories, as are sufficient 
to establish the amount of gross income, deductions, 
credits, or other matters required to be shown ... in any 
return ... ", Treas.Reg. § 1.6001-l(a), T.D. 7577, 1979-1 
C.B. 409, the taxpayer is not, as in Shapiro, required to 
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keep such records as an ongoing condition of operating his 
business under a comprehensive iovernment re~ulatory 
scheme. The taxpayer-IRS relationship is, instead, a more 
limited one which creates an imperative for access to 
records only in rare cases. In short. the taxpayer's 
substantive activities are not positively "re2ulated" by the 
IRS sufficient to create a Shapiro-type interest in 
unconditional access to records. 
United States v. Porter, 711 F.2d 1397, 1404-1405 (1983). 
(Emphasis added.) 

The above examples of the misuse of case law by government 
attorneys against individuals is just a very small piece of the tip of the 
iceberg of such activity, which, in my personal opinion, is both evil and 
criminal. As I read the case law and try to report the information, I am left 
with a feeling of mixed emotions. On one hand, I am grateful to have the 
United States Supreme Court decisions which have upheld the individual's 
constitutionally secured rights. On the other hand, I am incensed by the 
fact that IRS personnel, government attorneys and lower court judges have 
managed to get by with such activities. The good news is that more and 
more individuals have learned how to beat them at their own legal game. 

The United States Supreme Court has prescribed the standard of 
conduct for government attorneys. It appears, however, that Americans 
are going to have to learn how to force them to follow the correct standard. 
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The United States Attorney is the representative, not of an 
ordinary party to a controversy, but of a sovereignty whose 
obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, therefore in 
a criminal prosecution, is not that it shall win a case, but 
that justice shall be done. As such, he is in a peculiar and 
very definite sense the servant of the law, the two-fold aim 
which is that guilt shall not escape or innocence suffer. He 
may prosecute with earnestness and vigor-indeed, he 
should do so. But, while he may strike hard blows, he is 
not at liberty to strike foul ones. It is as much his duty to 
refrain from improper methods calculated to produce a 
wrongful conviction as it is to use every legitimate means 
to bring about a just one. 
Berger v. United States, 295 U.S. 78, 88 (1935). 
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It appears, however, that in today's world, many government 
attorneys have about the same moral standards as the common street 
criminal. The government attorneys seem to do all they can to avoid 
addressing the issues as to the subject of the supposed tax in question 
(people, property or activities), as well as addressing any statutory duty of 
the individual to keep records or to make required returns. They seem to 
do all they can to make it appear that a potential tax liability is the same as 
being liable for (subject to) a tax. They seem to want to allow it to be 
merely assumed that the individual is liable for (subject to) a tax without 
ever identifying exactly what it is that is being taxed (people, property or 
activities), and without ever identifying a statute that makes the particular 
individual liable for (subject to) a tax. This is exactly what happened in 
the McAnlis Case, cited above. Any statutory duty on the part of McAnlis 
was allowed to be merely assumed. It was allowed to be merely assumed 
that McAnlis was a "taxpayer" as that term is strictly and narrowly defined 
by statute. But many individuals now know much more about dealing 
with these summonses than they knew in 1983. But it is still left up to the 
individual to object to and deny any assumptions on the part of the 
adversary. 

Petitions to enforce summonses have been dismissed at various 
stages in various situations, up to and including the point of demanding 
assistance of counsel. 

You can see from the above information that the individual does 
not have to jump just because some IRS person says to jump. The 
individual has numerous tools he can use if he knows how to use them. 
The people who are forced into court with an order to show cause are 
usually those who have simply ignored the IRS letters and summonses. I 
know many who have also received the letters and summonses, but have 
not been forced to court with any order to show cause. These people 
responded to the IRS letters and continually denied the IRS person's 
assumptions and presumptions. They kept demanding that the IRS person 
prove, if he could, that they were subject to or liable for any tax, or 
required to do anything under the Code. These people kept the burden of 
proof on the adversary. 

It is suggested that any conversations with the IRS be in writing. 
In the event of verbal conversations, it is suggested that you have a 
witness with you and a court reporter to record the verbal conversations. 
In absence of a court reporter, a witness and a tape recorder should be the 
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absolute minimum. People who have failed to observe these precautions 
have regretted it. Personally, I do not trust anyone who works for the IRS. 

Below is a sample response letter to the IRS person regarding a 
request or demand for books and records. The letter puts the agent on 
notice that he may be acting outside of his authority. If he does so 
knowingly, he could be subject to a Bivens-type suit. The letter places the 
burden of proof onto the agent to prove, if he can, that he has authority to 
do what he is doing. Don't be surprised if the agents start passing your 
file (hot potato) from one to another. It is at least rumored that these 
people work on a commission basis. Whether it is a commission or better 
opportunity for advancement, these people want to handle the files as 
easily as possible, and they do not want to go to court just to lose. I am 
looking now at a summons issued almost 20 months ago. Letters similar 
to the following were sent to the agent. There has been no attempt to 
enforce the summons. 

Whenever you write to the IRS, always consider that a jury may 
read the letters someday. These letters will be very valuable whether you 
take an IRS agent to court or whether the government takes you to court. 

Put yourself in the place of the juror. If you were to read the 
following letter sent to an agent by a defendant, could you possibly think 
the defendant willfully violated any law? You, as a juror, would probably 
realize that the government can't even prove that the defendant is either 
subject to or liable for any tax and could not possibly have violated any 
law, willfully or otherwise. The government attorneys also do not want to 
lose cases in court, so they will want to try only the easiest cases. Cases 
with files containing letters like the following are, by far, not the easiest 
cases for the government to win. 
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Joe Patriot 
123 We Win Avenue 

City, State, Zip 
October 14, 1996 

Certified Mail # 

Agent Wanna B. Tyrant-Examiner 
Department of Treasury 
Internal Revenue Service 
666 Satan Drive 
Somewhere, California 96669 

Dear Agent Tyrant: 

------

I am in receipt of your form letter (form number), dated October 7, 
1996, (copy attached) that carries your stamped signature and which 
claims that you have been assigned to examine my "federal tax returns for 
the years shown above". Your letter also states that you have set an 
appointment date of November 4, 1996 for me to come to your office and 
bring with me a rather long list of personal documents. Also enclosed 
with your letter was your Privacy Act Notice #609. 

It appears that you are proceeding on a presumption that I have 
some obligation to attend a meeting that you scheduled, without first 
confirming that I have an obligation or even that such date is convenient 
for me, if I did have an obligation. You are also proceeding on the 
assumption or presumption that I am a "person liable for" or a "person 
made liable for" a tax, and that I am one subject to your authority. 

Agent Tyrant, if that is the case, you are in error and you are 
proceeding on an erroneous assumption or presumption. I deny any claim 
of any obligation and any claim that I am one who is liable for or subject 
to a tax or that I have any requirement to waive my fundamental rights to 
be secure in my personal papers and effects. I further deny that I have any 
obligation to attend a meeting with you or to give personal testimony or 
respond to questions about my personal affairs or that you have any facts 
or basis of authority to make any inquiry of me. 

I know of nothing that makes me subject to or liable for any 
internal revenue tax. Any forms or returns that I may have submitted in 
the past were submitted because of misinformation and disinformation that 
originated from your Service which implied that some obligation existed, 
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when in fact no obligation actually did. All such documents submitted 
under those false pretenses are hereby repudiated. 

I claim all of my rights to enter into any private contract and to be 
secure in my personal papers and effects. I also claim my right not to be a 
witness against myself by oral or written testimony. I further claim all 
other rights enumerated in the Constitution of the United States of 
America and the Constitution of the State of California and all other rights 
not enumerated as expressed in the 9th Amendment of the Constitution of 
the United States of America. 

I am not one who exists by, or was introduced by, the authority of 
any State and, for certain, the United States. I deny that I am subject to or 
liable for any tax or come within the purview of any statute that would 
require the waiver of my fundamental rights. 

Chief Justice Marshal stated in McCulloch v. Maryland, 17 U.S. 
316, at page 431, "That the power to tax involves the power to destroy." I 
am not one whom the United States or the State has authority to destroy. I 
am immune from your "statutory scheme" as a matter of right and not 
because of any statutory privilege. 

Your Privacy Act Notice #609 confirms my determination where it 
specifically states that your "legal right to ask for information is Internal 
Revenue Code sections 6001, 6011, and 6012(a) and their regulations. 
They say that you must file a return or statement with us for any tax you 
are liable for." I absolutely agree. Being liable for a tax is obviously a 
prerequisite to any requirement to make a return. 

Sections 6001 and 6011 clearly state that returns shall be made by 
persons who are "liable for" or "made liable for" a tax. 

Section 6012 states that returns shall be made by "every individual 
having for the taxable year .... ". 

The term "taxable year" is defined in section 441 (b) as the 
"taxpayer's annual accounting period". 

Section 7701(a)(14) defines the term "taxpayer" to mean "any 
person subject to any internal revenue tax". Section 1313(b) defines the 
term "taxpayer" to mean "any person subject to a tax under the 
applicable revenue law. 

The United States Court of Appeals for the Fifth Circuit tells us 
that: 
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We see no distinction between the phrases "liable for such 
tax" and "subject to a tax". 
Houston Street Corp. v. C.IR., 84 F.2d 821, at 822 (5th 
Cir. 1936). (Emphasis added.) 

I can find no provision that makes me liable for or subject to any 
revenue tax or imposes any obligation of legal duty upon me and, to date, I 
am unable to obtain any information from your Service to document your 
presumption that I am one who is liable for or subject to any revenue tax. 

Before any determination could be made as to whether a particular 
individual was subject to or liable for a tax, it would first have to be 
determined what it is, exactly, that is being taxed. Is it people? Is it 
property? Or is it some revenue taxable activity? And in which section of 
the internal revenue laws is there a tax imposed on that particular subject? 

Next, there would have to be a section in the internal revenue laws 
stating who is subject to or liable for that particular tax. 

In 1937, the United States Supreme Court made it clear that 
capitation taxes and taxes on property must be apportioned among the 
States according to population. Steward Machine Co. v. Davis, 301 U.S. 
548, at 581-582 (1937). In 1960, the United States Court of Appeals for 
the Third Circuit verified the same thing. 

Indeed, the requirement for apportionment is pretty strictly 
limited to taxes on real and personal property and capitation 
taxes. 
Penn Mutual Indemnity Co. v. C.IR., 277 F.2d 16, at 19-20 
(3rd Cir. 1960). 

I find no federal tax that has been apportioned among the States as 
would be required for capitation taxes and taxes on property; real or 
personal. 

I do find sections in the Internal Code that impose taxes on 
activities such as the importation of tobacco products and a section in the 
Code that make the importer of the tobacco products liable for that tax. 
For example: 

The manufacturer or importer of tobacco products shall be 
liable for the taxes imposed thereon by section 5701. 
26 US.C. 5703(a)(J). (Emphasis added.) 
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I find no revenue law that imposes a tax on any activity (or 
property) that has anything to do with me, and I find no revenue law that 
makes me subject to or liable for any revenue tax. 

Based on the above, I deny being subject to or liable for any 
revenue tax. 

I deny being a "taxpayer" as that term is defined in sections 
1313(b) and 7701(a)(14). 

I deny having a "taxable year" as that term is defined in section 
441(b). 

I further find that section 63 of the Code defines "taxable income" 
as "adjusted gross income", and section 62 of the Code defines 
"adjusted gross income" as the "taxpayer's" deductions subtracted from 
his gross income. Therefore, I deny having "taxable income" or 
"adjusted gross income" as those terms are defined in the Internal 
Revenue Code. 

The Supreme Court has stated in a number of decisions that it is 
the established rule not to extend taxing statutes beyond the clear import 
of the language used or to enlarge their operations so as to embrace 
matters not specifically pointed out. The Court further stated that in case 
of doubt the taxing statutes are construed most strongly against the 
Government, and in favor of those upon who the tax is sought to be laid. 
Gould v. Gould, 245 U.S. 151, 153 and United States v. Merriam, 263 
U.S. 179, 187-188. 

I have every desire to obey all laws that apply to me, but I am 
fearful that any participation with you or your Service will constitute a 
voluntary waiver of those rights and moot any future claim to those rights. 

If you agree that I am neither subject to nor liable for any revenue 
tax, I respectfully make this timely demand that you ABATE your claim, 
correct your error, and notify me in writing of the actions you have taken. 

If you disagree, I respectfully make this timely demand that you 
provide me with copies of the following documents. Also, I respectfully 
demand that you provide me with an itemized list of all of the herein 
requested documents and information which your Service does not have. 

1. All records, if any, of determinations or decisions made that I, (your 
name), have a "legal duty" to furnish personal information to you or 
your Service; 
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2. All records, if any, of determinations or decisions made that I am 
one who is, or was, "subject to" or "liable for" any revenue tax 
imposed by the national government of the United States of 
America; 

3. All records, if any, of determinations or decisions made that I am, or 
was, a "taxpayer" as that term is defined in section 1313(b) and/or 
7701(a)(14) of the Internal Revenue Code; 

4. All records, if any, of determinations or decisions made that I have 
ever had a "taxable year" as defined in section 441 (b) of the 
Internal Revenue Code; 

5. All records, if any, of determinations or decisions made that I have 
ever had "taxable income" as defined in section 63 of the Internal 
Revenue Code; 

6. All records, if any, of determinations or decisions made that I have 
ever had "adjusted gross income" as defined in section 62 of the 
Internal Revenue Code; 

7. All records, if any, of determinations or decisions made that I am an 
individual who is, or was, required to pay a tax, keep records and/or 
submit forms to the national government of the United States of 
America or to the Internal Revenue Service; 

8. All records, if any, of determinations or decisions made that I am an 
"individual taxable" under the revenue laws of the national 
government of the United States of America; 

9. All records, if any, of determinations or decisions asserting that I am 
a "tax protester"; 

10. The documents that reflect the name, title, business address, bond 
number and delegation of authority to make such determinations or 
decisions of each and every person who made the determinations or 
decisions referred to in items numbered 2 through 9 above; 

11. The documents that reflect the name, title, business address, bond 
number and delegation of authority of each and every supervisor of 
the persons referred to in item number 10 above; 

12. The specific documents of film relied upon in the making of all the 
above itemized determinations or decisions referred to in items 
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numbered 2 through 9 above, which shall include, but shall not be 
limited to, any contracts or waivers of rights submitted by me; 

13. The specific documents of ~ relied upon to support any 
determination or allegation that I am protesting a tax and which 
would reflect whether I am allegedly protesting a capitation tax, a 
property tax or a tax on a revenue taxable activity; 

14. Any and all documents including but not limited to statutes, which 
provided the basis upon which the determinations and decisions 
referred to in items numbered 2 through 9 above were made and 
which identify the subject of the purported "tax" and which 
specifically identify the subject of the purported "tax" as either 
people, property or activities; 

15. Any and all documents classified as returns, including, but not 
limited to, so-called "dummy returns", so-called "substitute for 
returns" and/or so-called "information returns", if any, which have 
been filed in my name; 

16. Any and all documents classified as assessments, if any, pertaining 
to me; 

17. Any and all documents classified as Notices and Demands, if any, 
for payments which pertain to me; 

18. Any and all documents classified as Notices sent to me to the effect 
that I am one who is required to pay such tax or submit forms, 
including, but not limited to, any and all Notices which provided an 
opportunity for a hearing wherein certain issues of law can be 
addressed by an impartial person who is competent to address issues 
of law and wherein all due process of law requirements will be met; 

19. Any and all documents that reflect the name, business address, bond 
number and delegation of authority of each and every person who 
made such returns, made such assessments, and sent such Notices 
and Demands, if any, referred to in items numbered 15 through 18 
above; 

20. Any and all documents that reflect the name, business address, bond 
number and delegation of authority of each and every supervisor of 
the persons referred to in item number 19 above; 

21. Any and all documents that reflect the name, business address, bond 
number and delegation of authority of each and every person who 
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provided legal counsel to the Secretary of the Treasury and/or any of 
his delegates regarding any and all of the determinations, decisions 
and documents referred to herein; 

22. Any and all documents, statutes or regulations, if such exist, which 
identify the individual, if any exist, who has the authority to 
determine whether or not I am subject to or liable for any revenue 
tax. (This is to be distinguished from authority to determine the 
liability (amount of tax due) from one who is subject to or liable for 
a revenue tax.); 

23. Any and all documents, statutes or regulations, if such exist, which 
make me subject to or liable for a revenue tax; 

24. Any and all documents, statutes or regulations, if such exist, which 
detail and explain how I came within the taxing jurisdiction or 
authority of the national government of the United States of America 
and/or the Internal Revenue Service; 

25. Any and all documents, staMes or regulations, if such exist, which 
show specifically how I came to have a legal obligation, if any, to 
the national government of the United States of America and/or to 
the Internal Revenue Service; 

26. Any and all documents, statutes or regulations, if such exist, which 
show that I was required by law to make a tax return, or a report of 
income, and/or to pay a tax to the national government of the United 
States of America and/or to the Internal Revenue Service; 

27. Any and all documents, staMes or regulations, if such exist, which 
detail or show that I was involved in some activity that is a lawful 
subject of taxation and which statute, if any, under the laws of the 
national government of the United States of America, that imposes a 
tax on that activity; 

28. Any and all documents, statutes or regulations, if such exist, which 
show or explain how I come within a "taxable class" under the laws 
of the national government of the United States of America; 

29. Any and all documents, statutes or regulations, if such exist, which 
show or explain how, by merely exercising my right to work, I came 
within the taxing authority of the national government of the United 
States of America; 
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30. Any and all documents, statutes or re~ulations, if such exist, which 
show or explain what activity I am involved in or what event has 
taken place, if any, that obligates me to enter into the purview of a 
taxing scheme that requires the waiver of my rights as guaranteed 
under the Fourth and Fifth Amendments of the United States 
Constitution; 

31. Any and all documents, statutes or re~ulations, if such exist, which 
were signed by me, if any exist, which constitutes the basis for a 
presumption that I am one who is liable for or subject to a revenue 
tax and required to submit forms, books and records to the national 
government of the United States of America and/or the Internal 
Revenue Service; 

32. All writings (including reports) proposed to be offered into evidence 
in the event this case is taken to a court of law or a hearing wherein 
all due process of law requirements will be met; 

33. All other writings or things relevant and admissible in evidence; and 

34. Copies of, or the opportunity to copy all statutes, rules, regulations, 
procedures and all other documents affecting and relating to the 
procedures installed by or for the Internal Revenue Service to protect 
the rights of individuals who are neither liable for nor subject to a 
revenue tax. 

If this form of Demand is insufficient to meet the legal and lawful 
criteria for making such demand, please send me the format that is 
specifically prescribed by law with instructions on how to follow that 
format. 

I expect those demanded documents and/or records to be organized 
in an intelligible manner, such that they are capable of being read and 
understood by one possessing average skills, intellect and training. 

If for some reason any part of those demanded documents and/or 
records are codified in such a manner that they cannot be readily 
understood, I expect to receive, additionally, all required decoding 
documents and/or records. 

Please make sure that you provide an itemized list of any of the 
above items you are unable to produce. 

If this formal Demand for production of documents and/or records 
is improperly addressed to you in your official capacity, please forward 
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this demand to the "appropriate person" thereafter immediately informing 
me of such forwarding, inclusive of such "appropriate person's" name, 
title, mailing address with the correct Postal Zone, and with the date of 
origin and location of such forwarding action, if any. 

My authority for making this timely demand for verification of 
your determinations and authority is a matter of right and supported by the 
decision of the United States Supreme Court as follows: 

Whatever the form in which the Government functions, 
anyone entering into an arrangement with the Government 
takes the risk of having accurately ascertained that he who 
purports to act for the Government stays within the bounds 
of his authority .... 
Federal Crop Insurance Corporation v. Merrill, 332 U.S. 
380 at 384 (1947). 

I will expect your response to my demand for abatement and 
correction of your error or for your correction of any error you claim I 
have made, along with the documents demanded to support your position, 
within 30 days of your receipt of this letter of demand and inquiry. If you 
need additional time, please make your request in writing and it will be 
granted. 

If I do not hear from you in 30 days, your lack of response will 
establish the presumption that neither you nor those in your Service has 
the documentation to make or support any presumptions that I am one who 
comes within the purview of your statutory authority whereby you can 
make any claim of a requirement or obligation upon me. 

Sincerely, 

Joe Patriot 
Private American citizen 
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FREEDOM OF INFORMATION ACT & PRIVACY ACT REQUEST 

The Freedom of Information Act (FOIA) allows individuals to 
inspect or obtain copies of records and documents regarding the operations 
of government. The Privacy Act (PA) allows individuals to inspect or 
obtain copies of documents and records which the government is keeping 
on the individual. 

The same list of documents requested from the agent should also 
be requested under the FOIA and the PA. Among other reasons, these 
efforts help show the jury that the individual did not willfully violate any 
known legal duty, if such duty actually existed. The response or lack of 
response will also show that the government does not have the documents 
necessary to prove its case against a defendant or to lien or levy the 
property of an individual. 

For more information on FOIA and PA, see list of recommended 
books in Chapter 16. 
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Joe Patriot 
123 We Win Avenue 

City, State, Zip 
October 14, 1996 

PRIVACY ACT REQUEST 
and 

FREEDOM OF INFORMATION ACT REQUEST 
WHERE APPLICABLE 

Director, Western Region 
Internal Revenue Service Center 
Attn: Disclosure Officer 

Certified Mail# ____ _ 

Records under# -~CS .... S"'""#....,..) __ 
5045 Butler Avenue 
Fresno, CA 93727 

Dear Sir, 

This is a request under the Freedom of Information Act, 5 U.S.C. 
552 and the Privacy Act, 5 U.S.C. 552(a), or regulations thereunder. This 
is my firm promise to pay fees and costs for locating and duplicating the 
records requested below, ultimately determined in accordance with 26 
CFR 601.702(f). 

If some of this request is exempt from release, please furnish me 
with those portions reasonably segregable. If it is necessary to withhold 
some of this information, please send me an itemized list of what has been 
withheld, why it was withheld, what system of records that data is found 
in, the type of data withheld, the number of pages withheld, and whether 
or not it may be disclosed by means other than the Freedom of Information 
Act or the Privacy Act. I am waiving personal inspection of the requested 
records. Also, please send me an itemized list of all of the documents 
requested herein which the government does not have. 

I am attesting under penalty of perjury that I am a category E 
requester. PLEASE EXPEDITE THIS REQUEST. 

I understand the penalties in 5 U.S.C. 552a(i)(3) for requesting or 
obtaining access to records under false pretenses. 

This request pertains to the years 19_ to present. 

Please send me a copy of each of the following documents: 

(ADD SAME LIST OF DOCUMENTS REQUESTED FROM AGENT.) 
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If this letter is insufficient to meet your internal criteria for making 
such request, please send me the format that is specifically prescribed by 
your Service with instructions on how to follow that format. 

I expect those DEMANDED documents and/or records to be 
organized in an intelligible manner, such that they are capable of being 
read and understood by one possessing average skills, intellect and 
training. 

If for some reason any part of those DEMANDED documents 
and/or records are codified in such a manner that they cannot be readily 
understood, I expect to receive, additionally, all required decoding 
documents and/or records. 

If this FORMAL NOTICE AND DEMAND FOR PRODUCTION 
OF DOCUMENTS and/or records is improperly addressed to you in your 
official capacity, please forward this DEMAND to the "appropriate 
person" thereafter immediately informing me of such forwarding, 
inclusive of such "appropriate person's" name, title, mailing address with 
the correct Postal Zone, and with the date of origin and location of such 
forwarding action, if any. 

Date: ------
(Requester) 

Identification attached. (ATIACH COPY OF DRIVER LICENSE OR BIRTH 

CERTIFICATE.) 

State of ) 
) 

County of ) 

Subscribed and sworn to before me this __ day of ____ _ 

My Commission expires: 

Notary Public 
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WHO IS RESPONSIBLE? 

WHO WORDED THE SIXTEENTH AMENDMENT? 

Nelson W. Aldrich of Rhode Island was the Republican "whip" in 
the Senate, a business associate of J.P. Morgan, and the maternal 
grandfather of Nelson A. Rockefeller and David Rockefeller. He was a 
member of the Senate Committee on Finance in 1909. He was known as 
the Wall Street Senator; a spokesman for big business and banking. He 
was wealthy in his own right. One of his "toys" for demonstrating his 
wealth and power was his own private luxurious railroad car. 

A close associate of Senator Aldrich was Paul Warburg, a partner 
in Kuhn, Loeb & Company, and the architect of the Federal Reserve Act 
of 1913 which authorized private banking firms to essentially create 
money out of nothing and loan it out at interest. Paul Warburg eventually 
became a member of the Federal Reserve Board. While Paul Warburg was 
involved with the Federal Reserve Banks in the United States during 
World War I, his brother, Max Warburg, was the Director of the Reich 
Bank in Germany and the financial advisor to the Kaiser. To say the least, 
Senator Aldrich was well entrenched with the world banking powers. 

Senator Aldrich was also a strong proponent of an "income" tax 
amendment to the Constitution. The congressional records show that 
finding the proper wording for such an amendment seemed to be a bit 
difficult. Several attempts were made. On June 17, 1909, Senator Norris 
Brown of Nebraska introduced Senate Joint Resolution 39 proposing that 
the Constitution of the United States be amended as follows: 

The Congress shall have power to lay and collect ~ 
taxes on incomes without apportionment among the several 
States according to population. 
SJ.Res. 39, as read in the Congressional Record-Senate, 
page 3377, June 17, 1909, by Senator Norris Brown. 
(Emphasis added.) 

The resolution was printed and referred to the Senate Committee 
on Finance. Those masterminding the plan knew that if the amendment 
authorized a direct tax, it would cause one part of the Constitution to come 
into irreconcilable conflict with Article I,§ 2, cl. 3 and Article I, § 9, cl. 4. 
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Senator Aldrich controlled the discussions regarding the proposed 
amendment during the hearings in the Committee on Finance. He told the 
committee that he would be gone for a few days and when he came back 
he would tell them how to write the proposed Sixteenth Amendment. A 
few days later, he returned with the new wording as promised. On June 
28, 1909, he brought back this new wording to the Senate under a new 
joint resolution (S.J.Res. 40) which did not contain the word "direct", but 
which reads exactly as the Sixteenth Amendment reads today. 

The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without 
apportionment among the several States, and without 
regard to any census or enumeration. 
S.JRes. 40, as read in the Congressional Record-Senate, 
page 3900, June 28, 1909, by Senator Nelson Aldrich. 

The Sixteenth Amendment was presented to the American people 
as a "soak-the-rich" scheme. Yet, it was the richest of the rich who were 
in back of the scheme with the purported intention of supposedly soaking 
the rich. They were very careful to write an amendment in a manner that 
would pass constitutional muster in the United States Supreme Court, and 
yet lead the American people to erroneously believe it was an amendment 
granting Congress some sort of new taxing power. 

Senator Aldrich's connection with the so-called "income" tax and 
the Federal Reserve System is extremely important. Both were designed 
to fool the American people for the benefit of the private banking interests. 
Both were designed to bleed the hard working Americans of more and 
more of their production and manipulate them, and the nation, into deeper 
and deeper debt. The Federal Reserve System gave private banking 
interests the license to create money out of nothing (through fractional 
reserve banking) and charge interest on that which is created out of 
nothing. In the end, the bankers win. Senator Aldrich and his cohorts 
have done their job well. 

The money supply can now be increased or decreased at the will of 
the Federal Reserve Board which is made up of private bankers. Congress 
is able to borrow this money created out of nothing to pay for whatever 
Congress spends. Whether this created money is loaned to the private 
sector first, and in turn loaned to the government, or loaned to the 
government directly, is immaterial. The bankers collect the interest. The 
fact that a national debt of over $5 trillion presently exists, is at least one 
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bit of proof that Congress does not need a portion of the working man's 
paycheck in order for the nation to function. What is used as money today 
can be, and is, created out of nothing. Obviously, lots of money created 
out of nothing can be, and is, borrowed. The real purpose of the so-called 
"income" tax scheme is to redistribute the productive wealth from the hard 
working Americans to others and eventually into the hands of the bankers. 
Individually and collectively, the American people are now at the mercy 
of, and deeply in debt to, the international bankers who created the money 
out of nothing in the first place. The proof is in the pudding. 

The bankers have also been able to deceive the American people 
into believing that a Federal Reserve Bank is a government institution, 
when in fact, each one is privately owned. If you want to see for yourself, 
look in the government pages of a phone book in a large city such as Los 
Angeles or San Francisco. You will not find any Federal Reserve Bank 
listed in the government pages. But you will find a Federal Reserve Bank 
listed in the white pages, just like any other privately owned corporate 
entity. The Ninth Circuit Court of Appeals also confirms the fact of 
private ownership. 

Each Federal Reserve Bank is a separate corporation owned 
by commercial banks in its region. 
Lewis v. United States, 680 F.2d 1239, 1241 (1982). 

For purposes of this book, time and space prevent an in-depth 
exposure of the Federal Reserve System and the phony money we are 
using today. For further review, see the next subchapter and also Chapter 
16 for a list of sources of information on the Federal Reserve System and 
constitutional money. There are many good books available on these 
subjects. For now, it is important for all Americans to learn that Federal 
Reserve Banks are not federal at all, and that it is the world banking 
powers in back of a "taxing" scheme most Americans do not understand 
and a phony "money" scheme that even fewer understand. 
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WHAT IS A DOLLAR? 

Probably the best legal and technical research on constitutional 
money and the Federal Reserve System that has ever been done is 
available in monographs and other materials written by the very dedicated 
constitutional attorney, Edwin Vieira, Jr. In his works, Mr. Vieira brings 
to the reader information which the news media, the politicians and the 
public school systems should have been providing the American people all 
along, but have failed to do so. While Mr. Vieira's work is extremely 
extensive and thorough, one of the basic facts he points out is that most 
Americans simply do not know what a dollar is. Or to put it another way, 
they do not know what is not a dollar. 

If you want to check out this basic fact for yourself, you might 
experiment with people with whom you do business, such as cashiers in 
restaurants and grocery stores. Here is the way I do it. When it is time to 
pay the bill, I ask if they accept Federal Reserve Notes. I tell them that all 
I have available to pay the bill with are Federal Reserve Notes. They will 
pause, think for a few seconds, and then tell me that they only accept 
various charge cards, checks or cash. I ask them if they are sure, and they 
assure me that they are sure. I then suggest that they check with their 
manager. (If you like a large audience, you can do this on a Friday 
evening in a busy supermarket.) When the manager arrives, I almost 
always insist that the clerk ask the manager the same question. The clerk 
often forgets what it was I said I could pay with. When the manager is 
finally asked the same question, he or she will almost always give me the 
same negative answer: "We do not accept Federal Reserve Notes." I then 
pull out a folded "$20 bill" (or any other denomination) from my shirt 
pocket and ask them to read the words at the top of the bill. The words 
clearly read: "Federal Reserve Note." 

What experiments such as this will reveal is that most Americans 
do not even know what they are using for money. They simply have not 
been taught by the people who had the duty to provide them with an 
adequate education. 

But this is not all that one should know about those pieces of paper 
people think are dollars. Each piece of paper claims to be a note at the top, 
and claims to be a certain number of dollars at the bottom. Obviously, a 
note for a thing cannot be the thing. If a person had a note for one banana, 
he would not try to eat the piece of paper. He would want to exchange the 
piece of paper for the real thing. 
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It even gets worse. The "notes" are not even legal notes. To be a 
legal note, the instrument must have a promise to pay by the signer (the 
payor), a payee, a definite sum of money and a due date. Prior to 1964, 
the Federal Reserve Notes ("one-dollar bills" and bills of other 
denominations) contained all of these elements. For example, at the 
bottom of the note Gust above the amount), the note read: 

WILL PAY TO THE BEARER ON DEMAND 

[certain number of] DOLLARS 

This phrase contained the promise (WILL PAY), the payee (THE 

BEARER) and the due date (ON DEMAND). 

In the upper left hand portion of the bill, it also read: 

THIS NOTE IS LEGAL TENDER FOR ALL DEBTS, 

PUBLIC AND PRIVATE, AND IS REDEEMABLE IN 

LAWFUL MONEY AT THE UNITED ST ATES TREASURY, 

OR AT ANY FEDERAL RESERVE BANK. 

Today's paper currency contains no promise to pay, no payee and 
no due date. It also no longer states that it is redeemable in lawful money. 
The lawful money of the United States is gold and silver coin. ("Real 
money" by definition is metallic money with intrinsic value.) Prior to 
1964, a person could take a one-dollar note to a Federal Reserve Bank and 
receive one silver coin known as the "silver dollar". Or he could take a 
ten-dollar note and receive ten "silver dollars". Mr. Vieira points out that 
the law (12 U.S.C. 411) still requires redemption in lawful money. 
However, if you take a Federal Reserve Note to a Federal Reserve Bank 
for redemption today, all they will give you is more of the same kind of 
paper. But just because the words "redeemable in lawful money" were 
removed, the note for one dollar did not magically become the dollar, just 
like no change of wording could change the note for a banana into the 
banana. 

Mr. Vieira also points out that Congress has never declared Federal 
Reserve Notes to be dollars. Since the note for the thing cannot be the 
thing, and Congress has never declared the note to be the thing, we can 
know that a Federal Reserve Note is not a dollar. 

But what is a dollar? We all use the term "dollar" whenever we 
discuss the price of things we buy or sell and when we discuss debts. Yet, 
few people can properly define the term. When trying to guess what a 
dollar is, some people suggest it is a unit of measure. But that is not a 
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sufficient answer. A unit of measure is constant and certain. An inch 
constantly measures a certain distance. A pound constantly measures a 
certain weight. A quart constantly measures a certain volume. In response 
to the suggestion that a dollar is a unit of measure, I respond by asking, "If 
a dollar is a unit of measure, what does it measure?" To this question, 
they have no answer. 

The law states that United States money is expressed in dollars. 31 
U.S.C. 5101. But who determines what a dollar is? Can Congress 
determine what a dollar is? No, they have no power to do so. What a 
dollar is and was, was already known at the time the United States 
Constitution was written. What a dollar was then, is all it can legally be 
considered to be today. 

The term "dollar" is used in the United States Constitution twice; 
once in Article I,§ 9, cl. 1, and once in the Seventh Amendment. You will 
remember from the case of Eisner v. Macomber, 252 U.S. 189, at 206 
(1920), Congress has no power to redefine a term used in the Constitution. 
What the term "dollar" meant at the time the Constitution was written is 
the only thing it can legally be considered to be today. 

The founding fathers would never have used the term "dollar" in 
those sections of the Constitution unless they knew that the dollar had a 
fixed value, and what that value was. They did indeed know what a dollar 
was. The Spanish milled dollar was the standard coin used in trade in the 
colonies in 1776 at the time of the Declaration oflndependence. This coin 
contained a certain amount of pure silver, minus any wear the coin might 
have sustained. The Continental Congress went to the trouble of having 
experts determine, with as much accuracy as they could during those 
wartime years, the precise amount of silver in the Spanish milled dollar. 
Based upon that determination, they created the United States dollar 
containing that amount of silver. This way, the Spanish milled dollar and 
the United States dollar would trade equally in the marketplace. 

The Constitution provides that: 

Congress shall have power ... to coin money, regulate the 
value thereof, and of foreign coin, and fix the standard for 
weights and measures: 
United States Constitution, Article /, § 8, cl. 5. 

Vieira clearly explains that this clause of the Constitution does not 
give Congress any power to change the value of the dollar. The value of 
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all other coin is to be regulated in relationship to the fixed unit of value 
which is the dollar. It is impossible to regulate the value of something 
unless you have an exact and fixed standard with which to compare the 
values. It would be impossible to build a house, or a car, or anything else 
if the inch, foot or centimeter were abstract units of measure. It would be 
ludicrous to say that an inch is as long as whatever it measures and a dollar 
is worth whatever it will buy. In regulating the value of various coin, 
including foreign coin, the dollar is the standard, and constitutional law 
prohibits Congress from changing the meaning of terms used in the 
Constitution. 

The Constitution further provides that: 

No State shall . . . coin money; emit bills of credit; make 
anything but gold and silver coin a tender in payment of 
debt. ... 
United States Constitution, Article I, § 10, cl. 1. 

The founding fathers knew that the only way to have a stable 
economy was to use valuable commodities as the money of the nation. 
The expressed intent of the founding fathers for the above two clauses in 
the Constitution was to do away with, for the future, the evils of paper 
money. They knew that paper money created out of nothing could and 
would create havoc to the economy of a nation. These two clauses did not, 
however, forbid the people the use of fully backed notes redeemable in 
lawful money. The people would not have to carry the gold or silver coin. 
They could exchange notes for goods and services (if both parties agreed), 
with the notes being payable in lawful money to the bearer on demand. 

After the ratification of the Constitution, Congress realized that the 
calculations made during the War of Independence regarding the amount 
of silver in a dollar coin were just over one percent off the mark. The 
dollar had been officially accepted as the money unit of the United States. 
Exact accuracy in determining the value (the amount of pure silver) in a 
dollar (the money unit) was extremely important to both Congress and the 
people. One reason exactness was important is because when a contract 
specified that it would be paid in a certain number of dollars, all parties 
could be certain of the exact value of that payment. After a more accurate 
determination was made, Congress set the value of the dollar at 371.25 
grains of fine silver (Coinage Act of 1792); as opposed to the inaccurate 
figure of 375.25 grains previously determined. 

168 



Chapter 6 WHO IS RESPONSIBLE 

By the Coinage Act of 1792, Congress did not change the value of 
a dollar. It simply corrected the previous error. 

The founding fathers knew that gold and silver coin were the most 
accepted media of exchange. These commodities could not be created out 
of nothing. They had to be mined. Any inflation or deflation of the 
supply of these commodities would be very, very gradual over many 
years. (This is not the case when money can be created out of nothing.) 

The founding fathers also determined that it would be best to have 
gold coins as well as silver coins. They did not, however, create gold 
dollars. In the marketplace at that time, one grain of pure gold was worth 
15 grains of pure silver. At the urging of Alexander Hamilton, they 
created a gold coin called an "Eagle" containing 247.5 grains of pure gold, 
which was to be the value of 10 dollars. The dollar (of silver) was 
accepted as the money unit of the United States. The dollar (of silver) was 
the standard, and value of gold was fixed by government edict based on 
the silver standard. Contrary to popular belief, we were never on a gold 
standard. Also, contrary to popular belief, we could never have a gold
backed dollar. The dollar, being of silver, contains its own intrinsic value. 

As a result of fixing the price of gold, we have never truly had a 
free market. Hamilton was considered the "bankers' man" of his day. He 
made sure that he and his cohorts had some control over the money. It is 
my personal opinion that Congress made a mistake by going along with 
Hamilton. I believe it would have been better for the nation to have 
created a coin containing one ounce of pure gold, not tied to the value of 
silver, and allow its exchange value to fluctuate in the market place in 
relation to the dollar of silver. People could contract in gold coin or in 
dollars (of silver) as they chose, and it would be the free market (rather 
than men in government or banking) that would determine the purchasing 
power of either coin. Unlike paper money and the fractional reserve 
scheme of creating bookkeeping entries (each a means of creating money 
out of nothing), gold and silver cannot be created out of nothing (which 
means the supply cannot be arbitrarily inflated or deflated by bankers or 
men in government.). With gold and silver coin, our money would always 
have a relatively stable purchasing power. Any change in purchasing 
power of either coin would be very gradual. For sure, if such a gold coin 
not fixed to the value of silver had been made, there would not be the mis
conceptions today that there was ever a gold standard or a gold-backed 
dollar. People would know that the dollar (371.25 grains of pure silver) 
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was the standard. (Incidentally, many people do not realize that the silver
looking coins we use today contain absolutely no silver, and are created at 
a small fraction of their claimed face value.) 

Some people erroneously think that our "money" is "backed" by 
gold or silver. But if you can't redeem it, where is the backing? When 
you hear that the "Fed" is increasing the money supply, you do not see any 
bankers running to the hills to mine more gold and silver. We are now 
dealing in an "1.0.U. Nothing" currency. There is no backing, and there is 
no requirement for the bankers to have gold or silver in reserve. 

Some people will say that all this is okay as long as they can buy 
something with the money. But all they are doing is passing on the 
"1.0.U. Nothing" currency to some other unsuspecting person. The people 
who issued the notes are doing just fine. They are collecting interest on 
the "1.0.U. Nothing" currency. The person who saves the "money" he has 
earned loses purchasing power throughout the years as the "Fed" increases 
the money supply. The "money" saved before 1964 has lost a great deal 
of purchasing power because the amount of "money" created out of 
nothing has increased greatly since that time, giving the creators more 
"money" on which to collect interest. While the person who saved his 
money lost purchasing power, those who created more money out of 
nothing gained purchasing power with the very money they created out of 
nothing. Guess who is going to win this game. Almost all of the real 
property and a large part of the personal property in the United States is 
now mortgaged to the bankers. Maybe they have already won. 

A stable money supply encourages thrift and savings. An unstable 
money supply encourages gambling or speculation. People really cannot 
count on what the "Fed" is going to do next. They cannot count on 
anything stable, and people are basically kept in a state of uncertainty. 

There actually can be no intelligent discussion about prices, wages, 
mortgages, the national debt or any other subject in which the term 
"dollar" is used unless everyone understands what a dollar is. For 
example, what is it, exactly, that you owe the bank on your mortgage? So 
many "whatevers"? If so, what is it, exactly, that those "whatevers" 
(which you refer to as dollars) measure? Constantly? 

Politicians and economists will give all kinds of ludicrous excuses 
for inflation (which produces a situation where a given amount of money 
will not buy as much as it would have at an earlier date). President Nixon 
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probably deserves some kind of a prize for his explanation. I remember 
when he told the American people that the reason for inflation was that the 
housewives were demanding too many goods and services. Even back 
then I knew that Nixon's statement was pure hogwash; at least it was if we 
had a relatively constant amount of money available. At that time, I knew 
nothing of the scheme of fractional reserve banking which allows the 
bankers to loan out (at interest) five or ten times the amount on deposit. 
(The deposits are also from money which was originally created out of 
nothing.) 

Actually, Nixon's statement is hogwash anyway you look at it. 
The more money people can borrow (which is now money created out of 
nothing), the more demand there will be for goods and services. (I suspect 
Nixon's financial advisor had close connections with the "Fed".) Before 
one tries to determine the cause of inflation, he should first determine what 
it is that is being inflated. The thing that is being inflated is the supply of 
money. 

The merchants are often blamed for inflation. But merchants could 
not create inflation if they wanted to. If people have a small supply of 
money, the merchant will lower his prices until he either sells his products 
or goes out of business. It is only from an increase in the supply of money 
that allows merchants to raise their prices to whatever the people are 
willing and able to pay for the products and services available. Once a 
person understands that money is now created out of nothing, he will 
realize that it is neither merchants nor housewives who are responsible for 
inflation. 

People are led to believe that we need to increase the money supply 
so that there will be enough money to go around and make the economy 
work. This is a false belief-it simply is not true. If the money supply is 
small, the prices of goods and services are low. Everything is relative. It 
is that simple. It doesn't take much real money to allow an economy to 
function. There can be a base-metal token coin called the "mill". The 
"mill" can be given the value of one-tenth the value of a penny. If the 
supply of money is small, some items will actually have an exchange 
value of less than one percent of a dollar. Base-metal token coins with 
assigned values of less than a cent make the exchange of small-valued 
items possible. 

I remember working with a man a number of years ago who had 
lived in the Dutch East Indies prior to World War II. The money they 
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used was gold and silver coin, along with base-metal token coins of less 
value. He said that a person could go to town and eat all day for five 
cents. At one time in the United States, a cup of coffee cost five cents and 
a new Chevrolet cost $600. Obviously, it does not take a large supply of 
real money to make the world go round, contrary to what people are led to 
believe. 

Also, people are always free to trade (barter) in whatever items or 
services the parties agree. The people are not restricted to the use of 
lawful money. The lawful money is simply a tool used to make the trade 
of items of recognizable and accepted real value more convenient and 
efficient. 

Lawful money of gold or silver coin contains its own intrinsic 
value. Base-metal coins with practically no intrinsic value are given 
assigned legal tender values by government edict. In order to prevent men 
in government from taking advantage of the opportunity to create money 
value out of base metal with little value, the legal tender value of each 
base-metal coin is, or at least should be, limited by law as to the number of 
these coins that a payee would be required to accept in payment of debt. 
For example, the maximum number of pennies that a payee would be 
required to accept would be 25 and perhaps the number of nickels would 
be 20. Any amount over that would be paid in lawful money with intrinsic 
value. This way, with the exception of a few token coins, the payee gets 
true value for the valuable goods and services he has provided. 

The real profits from the interest derived from the lending of the 
money created out of nothing is at the commercial bank level. The people 
who own and control these banks are the ones who are making these 
profits. The main controllers are the world banking powers. 

The power of the "Fed" (private bankers) is enormous in other 
ways. An increase in the money supply will temporarily stimulate the 
economy. This can make the President of the United States look good, as 
if it were he that stimulated the economy and created the jobs. A decrease 
in the money supply can close factories and put people out of work. This 
can virtually destroy a President. The mere mention of an increase or 
decrease in either the money supply or the interest rates by the "Fed" will 
send the stock market spiraling either up or down. Actions by the "Fed" 
can change the value of bonds in one direction and the value of stocks in 
the other direction. The bankers virtually control our economy and can 
make or break our economy as they desire. Researchers claim that there 
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has never been a depression without a decrease in the money supply, or an 
inflationary period without an increase in money supply. 

The control of a nation's money supply is not limited to the United 
States. The controllers of the money supply in Mexico, for example, can 
destroy the economy of that country. A poor economy in Mexico makes it 
desirable for people of that country to come North for a better opportunity; 
resulting in one group of people being pitted against another. 

With this kind of money and power, the private bankers can buy 
and control newspapers and television networks and control the news and 
other information the people get to hear. With this kind of money and 
power, the private bankers can even buy and sell a few congressmen. 
With this kind of money and power, the private bankers can provide or 
withhold "gifts" to colleges and universities, and in their own way, have 
an influence regarding the information students are taught. 

Can Congress abolish the Federal Reserve System? Yes, by 
repealing the Federal Reserve Act. Only enlightened constituents with 
true knowledge can influence their congressmen to act for the benefit of 
the nation as opposed to the benefit of the money powers. 

It should be noted that there are a number of suggested methods for 
bringing back to our nation a sane money policy. Simply allowing 
Congress to create money out of nothing (as opposed to the bankers) is not 
the solution. In his works, Vieira provides the best constitutionally legal 
and equitable plan. This plan provides the way to bring us all the way 
back to dollars (of silver) and coins of gold. His plan also makes it 
possible for people to trade in legal notes which will be fully redeemable 
in lawful money. Nobody will be able to object on the ground that gold 
and silver coin is too heavy or inconvenient to carry around. 

For more information regarding the Federal Reserve System and 
constitutional money, see the references in Chapter 16. 
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Before 
1964 

nns NOTE IS LEGAL TENDER FOR ALL DEBTS, 

PUBLIC AND PRIVATE, ANO IS REDEEMABLE IN 

LAWFUL MONEY AT THE UNITED STATES TREASURY, 

OR AT ANY FEDERAL RESERVE BANK. 
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After 
1964 
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THE INTERNAL REVENUE SERVICE-DOES IT EXIST? 

I have been unable to find any statute which would authorize the 
Commissioner of Internal Revenue, or his delegates, to operate under the 
name of "Internal Revenue Service". 

If you look in Title 31 of the United States Codes, Chapter 3, 
which shows the organization of the Department of the Treasury, you will 
find a number of agencies listed, but you will not find the so-called 
"Internal Revenue Service" listed. So far, the best I have been able to 
determine is that the name "Internal Revenue Service" is just a moniker, a 
nickname, a fictitious name, arbitrarily (and not by statute) assigned to the 
group of individuals consisting of the Commissioner of Internal Revenue, 
his delegates, and others working under the Secretary of the Treasury. 
This is much like referring to particular outlaws of the past as the "Dalton 
Gang" which just as easily could have been referred to as the "Dalton 
Robbery Service". The gang was made up of individuals; each being 
responsible for his own personal actions. 

A man in Missouri wrote to his representative in Congress 
regarding the name "Internal Revenue Service". Here is the response. 

Thank you for contacting me regarding the establishment of 
the Internal Revenue Service (IRS). I appreciate having the 
benefit of your thoughts on this issue. 

You are quite correct when you state that an organization 
with the actual name "Internal Revenue Service" was not 
established by law. Instead, in 1862, Congress approved 26 
U.S.C. 7802. This statute established the office of 
"Commissioner of Internal Revenue." As the act states, 
"The Commissioner of Internal Revenue shall have duties 
and powers as may be prescribed by the Secretary of the 
Treasury." In modem times these duties and powers flow 
to the Commissioner who implements appropriate policy 
through the IRS. 

In addition to Section 7802, Section 7803 authorizes the 
Secretary of [the] Treasury to employ such number of 
persons deemed proper for the administration and 
enforcement of the internal revenue laws. It is these 
employees who comprise the IRS. 
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I have enclosed the appropriate section of the U.S. Code for 
your information. I hope you will find it helpful. 

Thank you again for contacting me. Please feel free to do 
so again with any further questions on this or any other 
matter important to you. 

Pat Danner 
Member of Congress 

The man in Missouri and Pat Danner are absolutely correct. The 
name "Internal Revenue Service" was not established by law, so where is 
the authority, if any, to operate under the name "Internal Revenue 
Service"? The Commissioner of Internal Revenue and his delegates 
appear to be operating under a fictitious name. They appear to be hiding 
behind a curtain that does not even exist. What possible excuse could they 
come up with in order to give any apparent justification for using a 
fictitious name or fictitious initials. I wanted to know, so I wrote to my 
representative in Congress, Jane Harmon. Here is my first letter. 
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Dear Congresswoman Harman, 

My questions involve the organization known as the 
Internal Revenue Service and the authority for that name. 

I am aware of the fact that in 1862, Congress established 
the Office of the Commissioner of Internal Revenue (now 
26 U.S.C. 7802). I am also aware of the fact that 26 U.S.C. 
7803 authorizes the Secretary of Treasury to employ such 
number of persons deemed proper for the administration of 
the internal revenue laws. 

In looking in Title 31 of the United States Code, Chapter 3, 
regarding the organization of the Department of Treasury 
(31 U.S.C. 301, et seq.), I do not find any Internal Revenue 
Service listed. 

My questions are as follows: 

1. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to 
function under the name of Internal Revenue Service? 
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2. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to ~ 
the name of Internal Revenue Service? 

3. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to ~ 
the initials IRS? 

Thank you for your cooperation. 

Sincerely, 

Otto U. Skinner 

What I received in response was a copy of a Congressional 
Research Service report, which is an updated version of CRSR-84-168A, 
previously cited. I already knew what this report said. We can refer to 
this report as CRSR-92-303A. 

Anyone reading the report, without other knowledge, would 
assume that it answered my questions, but it did not. The report states that 
the Internal Revenue Service was established in 1862 by an act of 
Congress, but this act of Congress did not even mention the name of 
"Internal Revenue Service". Also, my question was not as to when it was 
established. My question was regarding the use of the name. Here is my 
second letter to Jane Harman. 

Dear Congresswoman Harman, 

You responded to my inquiry of October 17, 1996 (copy 
attached), but through no apparent fault of your own, l:'.Qll 
failed to answer my inquiry. 

My inquiry was in regard to the authority to ~ the name, 
Internal Revenue Service. 

You sent me a copy of the Congressional Research Service 
Report for Congress, #92-303 A, titled, "Frequently Asked 
Questions Concerning The Federal Income Tax." 

The report is, at best, misleading. At page 18, the report 
states: "The Internal Revenue Service was established on 
July 1, 1862 by act of Congress." (See page 18 attached.) 
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The problem is that the referenced act (Ch. 119, 12 Stat. 
432, 37th Cong., 2nd Sess. (1862)) does not even mention 
the name, Internal Revenue Service. (See pertinent pages 
432-433 of the act attached.) (The CRS statement simply is 
not true. The act established the office of the 
Commissioner of Internal Revenue. The act did not 
authorize anything to be called the Internal Revenue 
Service, and did not authorize anyone to function under or 
~ the name, Internal Revenue Service.) 

Obviously, the above referenced act of Congress does not 
authorize the ~ of a name that it does not even mention. 

Therefore, I repeat my questions which, so far, remain 
unanswered. 

1. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to 
function under the name of Internal Revenue Service? 

2. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to~ 
the name of Internal Revenue Service? 

3. Under what authority, if any, is the Commissioner of 
Internal Revenue and/or his delegates authorized to~ 
the initials IRS? 

Thank you for your cooperation. 

Sincerely, 

Otto U. Skinner 

So far, I have received no response, but if I get one, I think the 
answers will verify that there is no congressional authority to ~ that 
name or those initials. 

People from the "IRS" send letters out with the name "Internal 
Revenue Service" in the letterhead. "IRS" people knock on doors saying 
they are from the "Internal Revenue Service". Just the very name, or 
initials, cause people to shake in their boots. Are people afraid of a big 
bad monster which is nothing more than a nickname? 
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This is like the BIG voice behind the curtain at the end of the 
yellow brick road. When the curtain is pulled away, there is just one little 
individual making those big sounds. When all the smoke and mirrors are 
swept aside, you find you are dealing with individuals, each with limited 
authority. If the letterheads or agents would refer to the office of the 
Commissioner of the Internal Revenue, it would at least personalize the 
situation a bit. The use of a fictitious name shifts the focus of attention off 
the individual agent who has only limited authority and has the personal 
responsibility to operate within the limits of that delegated authority. The 
Commissioner and his delegates each have only certain and specified 
authority to do certain things. This delegated authority must be in writing. 

The written delegations of authority will not give the agent any 
authority to determine that an individual is liable for or subject to a tax if 
the Code does not specify who is liable for or subject to that tax. The 
written delegations of authority will not give the agent any authority to 
determine the subject of a tax when the Code does not even state the 
subject of the tax. One thing for sure, the subject of an unapportioned tax 
cannot be property. 

It is important for people to recognize and set aside the nickname 
for what it really is, and to know that they are dealing with mere 
individuals who have limited authority. 

Is it important to make sure these people stay within the bounds of 
their authority? 

Whatever the form in which the Government functions, 
anyone entering into an arrangement with the Government 
takes the risk of having accurately ascertained that he who 
purports to act for the Government stays within the bounds 
of his authority .... 
Federal Crop Insurance Corporation v. Merrill, 332 U.S. 
380 at 384 (1947). 

It is also important to note that the so-called "Internal Revenue 
Service" cannot be sued under that name. Once we see that the name has 
not been authorized by law, we can understand at least one reason why it 
cannot be sued by that name. 

Knowing who to sue is important. One thing for sure, the so-called 
"Internal Revenue Service" is not the proper party to sue. The United 
States of America can be sued if there is a statute authorizing such a suit. 

179 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

The Commissioner of Internal Revenue can be sued in his official capacity 
if there is a statute authorizing such a suit. The suits authorized by statute 
are essentially available to a "taxpayer" as defined. 

If one is not subject to a tax, he should make sure he does not get 
dragged into the quagmire of statutes, rules and regulations that relate only 
to the "taxpayer" as defined. According to the Economy Case, Congress 
does not assume to deal with those not subject to a tax. 

The revenue laws are a code or system in regulation of tax 
assessment and collection. They relate to taxpayers, and 
not to nontaxpayers. The latter are without their scope. No 
procedure is prescribed for nontaxpayers, and no attempt is 
made to annul any of their rights and remedies in due 
course of law. With them Congress does not assume to 
deal, and they are neither of the subject nor of the object of 
the revenue laws. 
Economy Plumbing and Heating v. United States, 4 70 F .2d 
585, at 589 (Ct.Cl. 1972). (Emphasis added.) 

One who is not subject to a tax should not be using the revenue 
laws to try to prove that he is not subject to a tax, because the revenue 
laws apply only to those who are subject to a tax. One who is not subject 
to a tax has rights and remedies in due course of law, which means due 
process of law. Due process of law is perhaps the most important and 
expansive area of law there is for the protection of individual rights. 

The only thing the agent will have to support his assumption or 
presumption is perhaps a bit of prima facie evidence such as a W-4 form. 
Prima facie evidence can be rebutted. I do not believe the agent or 
government wants to argue over this issue since the form is not required in 
the first place, which is contrary to what most people have been falsely led 
to believe. 

No agent has the authority to take action against a person who is 
not subject to a tax. The key is to keep the burden of proof on the agent 
who is merely assuming or presuming that the individual is subject to a 
tax. (Review the sample response letter to the agent.) For the agent to 
proceed against an individual without proving his position, once that 
position is challenged, is violating the individual's due process rights 
guaranteed under the Fifth Amendment. Due process of law requires an 
opportunity for a hearing wherein certain issues of law can be addressed 
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by an impartial person who is competent to address issues of law and 
wherein all due process of law requirements will be met. This includes the 
production of the documents of fact, if any, which the agent relied upon 
when making any determinations. The bottom line is that the agent cannot 
produce the necessary documents and he has to proceed arbitrarily if he is 
going to proceed at all. 

The agent can be sued in his individual capacity if he knowingly 
acts outside of his authority. See Bathke v. Fluor Engineers and 
Constuctors, Inc., 713 F.2d 1405 (9th Cir. 1983), and other cases cited 
therein. It is the agent who acts arbitrarily, without authority, who should 
be the target of a suit by an individual who has not been proved to be 
subject to a tax. 

NOTE: Many people who have been searching for the 
truth, have been falsely led to believe that the Internal 
Revenue Service is a corporate entity, supposedly 
incorporated in Delaware in 193 3. The truth is, there was 
an organization with a slightly different name called the 
Internal Revenue Tax and Audit Service, Inc., which was 
incorporated in Delaware in 1933, but it did not consist of 
the same group of people as those working under the 
Commissioner of Internal Revenue. I do not know who 
initially perpetrated the false information, but it is indeed a 
false rumor which has, unfortunately, traveled far and wide. 
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DEMOCRACY v. REPUBLIC 

What is a democracy? Under principles of democracy, five 
members of a group can vote to rape the sixth member. Under principles 
of democracy, nine members of a neighborhood can vote away the 
property rights of the tenth neighbor. Under principles of democracy, 
fifty-one percent of the population can vote to kill all little boys under the 
age of six. Under principles of democracy, fifty-one percent of the 
population can vote away part or all of the earnings of a selected minority. 
Under principles of democracy, the gang rules. Under principles of 
democracy, those in the minority have no rights. Under principles of 
democracy, people try to vote more and more away from the minority. 
However, on some issues a person finds himself in the position of the 
majority. On other issues he finds himself in the position of the minority. 
There is always squabbling about who should get more of whatever 
benefits are at stake. 

What did our founding fathers think of a democracy? Here is a 
comment from James Madison: 

[D]emocracies have ever been spectacles of turbulence and 
contention; have ever been found incompatible with 
personal security or rights of property; and have in general 
been as short in their lives as they have been violent in their 
deaths. 

Is our government under the Constitution of the United States a 
constitutional republic or a democracy? 

How many times is the term "democracy" used in the pledge of 
allegiance? 

How many times is the term "democracy" used in the Constitution 
of the United States? It is not used once; not one single time. What does 
the Constitution guarantee? 

The United States shall guarantee to every State in this 
Union a republican form of government. ... 
United States Constitution, Article IV, § 4. (In part.) 

Because we are a constitutional republic, we are a nation of laws 
wherein each individual's rights are to be protected. Everyone has equal 
rights under our constitutional republic. This is not the case under a 
democracy. In a democracy, the majority rules. 
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Many people think that because we vote our representatives into 
office by a democratic vote, we are a democracy. They also believe that 
Congress and/or the President can make any law they want once they are 
in office. Or, some people believe Congress and/or the President can 
make any law the majority wants them to make. That might be more or 
less the case in a democracy, but its not the case under our constitutional 
republic. The founding fathers made sure (or at least tried to make sure) 
that the politicians did not get out of control once they were in office. By 
constitutional law, the founding fathers provided one more important step 
the elected politician must take before he takes office. 

Once an individual is elected to an office, he cannot take that office 
until he is bound under oath or affirmation to support the Constitution. He 
has no constitutional authority to vote away the rights of one individual or 
group of individuals in favor of the majority. His oath or affirmation 
binds him to a duty to obey the Constitution which guarantees a republican 
form of government, and guarantees each individual equal protection 
under the law. 

While the politicians and the news media might make it appear that 
if a big enough "gang" on one side of an issue gets their man elected, they 
can then exercise whatever power they choose. However, Thomas 
Jefferson had a different idea. He said: 

In questions of power, then, let no more be heard of 
confidence in man, but bind him down from mischief by 
the chains of the Constitution. 

Who could be influencing the news media, the politicians and the 
public school systems to keep referring to our country as a democracy? 
According to some of the researchers, prior to World War I, students were 
taught the difference between our constitutional republic and a democracy, 
and why the founding fathers did not want a democracy as our form of 
government. However, President Woodrow Wilson stated in his 
"patriotic" speeches that his reason for sending troops to Europe was to 
make the world safe for democracy. After that, the school books gradually 
were changed. Also, according to some researchers, President Wilson was 
financed and manipulated into office by the bankers. President Wilson 
also supported the Federal Reserve Act. Regardless of who is responsible 
for misleading the American people, every time the news media or a 
politician refers to our country as a democracy, they should be taken to 
task. For more information, see Chapter 16. 
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POWERS & DUTIES OF THE PRESIDENT 

1. The President shall be commander-in-chief of the Army 
and Navy of the United States, and of the militia of the 
several States, when called into the actual service of the 
United States; he may require the opinion, in writing, of the 
principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices, 
and he shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of 
impeachment. 

2. He shall have power, by and with the advice and 
consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur; and he shall nominate, and 
by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, 
Judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not herein otherwise 
provided for, and which shall be established by law: but the 
Congress may by law vest the appointment of such inferior 
officers, as they think proper, in the President alone, in the 
courts of law, or in the heads of departments. 

3. The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by 
granting commissions which shall expire at the end of their 
next session. 
United States Constitution, Article II, § 2. 

He shall from time to time give to the Congress information 
of the state of the Union, and recommend to their 
consideration such measures as he shall judge necessary 
and expedient; he may, on extraordinary occasions, 
convene both Houses, or either of them, and in case of 
disagreement between them, with respect to the time of 
adjournment, he may adjourn them to such time as he shall 
think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully 
executed, and shall commission all the officers of the 
United States. 
United States Constitution, Article II, § 3. 
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Every bill which shall have passed the House of 
Representatives and the Senate, shall, before it becomes 
law, be presented to the President of the United States; ifhe 
approves he shall sign it, but if not he shall return it, with 
his objections to that House in which it shall have 
originated, who shall enter the objections at large on their 
Journal, and proceed to reconsider it. If after such 
reconsideration two-thirds of that House shall agree to pass 
the bill, it shall be sent, together with the objections, to the 
other House, by which it shall likewise be reconsidered, 
and if approved by two-thirds of that House, it shall 
become law. But in all such cases the votes of both Houses 
shall be determined by yeas and nays, and the names of the 
persons voting for and against the bill shall be entered on 
the Journal of each House respectively. If any bill shall not 
be returned by the President within ten days (Sundays 
excepted) after it shall have been presented to him, the 
same shall be a law, in like manner as if he had signed it, 
unless the Congress by their adjournment prevent its return, 
in which case it shall not be a law. 
United States Constitution, Article /, § 7, cl. 2. 

The above constitutionally limited duties and powers, including the 
veto power, are all the powers the Constitution allows the President. What 
you see above is essentially the President's job description. Do you find 
any power to raise or lower truces? Do you find any power to create jobs? 
Do you find any power to issue executive orders for anything other than 
for purposes of enforcing current laws which have been enacted by 
Congress? Do you find any power to issue executive orders which would 
be legislative in effect; which would actually create new law? If the 
President exercises any power other than those specifically granted, he is 
acting outside of his authority. 

Do you find that the American people are led to believe that the 
President has powers other than those listed in the Constitution? 

Presidential candidates will claim that if elected, they will do all 
kinds of wonderful things for the country. They promise to create jobs 
and lower truces. The United States Constitution provides a limited grant 
of power to the national government. It granted Congress the power to 
legislate. It did not grant the President any power to legislate. The 
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President has no power to raise or lower taxes. He can veto any bill which 
proposes to raise or lower taxes unless two-thirds of each House overrides 
his veto. But he cannot even initiate the process of lowering taxes. He 
can only agree or disagree with a bill that proposes to do so. Yet, the 
American people are led to believe the President has the power to do so. 

When the nation's employment figures are favorable, the President 
takes credit for the creation of new jobs. American people are then led to 
believe that it was the President who created the jobs. 

When politicians claim they will create jobs, people need to ask 
precisely how they intend to do so. Politicians would have us believe we 
wouldn't have any jobs if it weren't for them. However, jobs (other than 
government jobs) are created when one person wants to hire another 
person to perform a particular task. 

The creation of most jobs is initiated by the public's desire for 
goods and services. One or more individuals then attempt to provide those 
goods and services at prices which people can and are willing to pay. 
When the price set by the seller meets the price people are both willing 
and able pay, the product or service is sold. If there is a stable supply of 
money, the producer must create the product or service efficiently enough 
in order to compete with the other products and services on the market. 
However, for example, if, all credit card limits were increased by $2000 
on the first day of November, the merchants would have very few goods 
available to put on sale at the first of the year. All kinds of new products 
would be sold. More jobs would be created in order to produce more 
goods. The extra $2000, of course, is created out of nothing by the 
bankers. This is a short term solution to the creation of jobs. In order to 
keep this good-times fantasy going, more and more money must be 
created out of nothing, and the people and the nation end up deeper and 
deeper in debt to the bankers. While the politicians may take credit for the 
creation of the jobs, it is actually the "Fed" that increases the money 
supply to temporarily stimulate the job market, which in turn results in 
higher prices caused by the inflation of the money supply. 

When people understand the limited authority of the public 
servants, they will then find ways to bind the servants down with the 
chains of the Constitution, as Thomas Jefferson intended. 

Or to put it another way, when all else fails, read the instruction 
book. It is called the United States Constitution. 
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In the long run, the people, individually and collectively, have the 
responsibility for seeing that the laws are followed, and that our public 
servants are bound by the chains of the Constitution. 
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WHY SOME PEOPLE GO TO JAIL 

There is no doubt that some of the Americans who have honestly 
tried to learn the truth and who have made well-intentioned challenges to 
the government's purported authority to take their money and force them 
into waiving their constitutionally secured rights have indeed been tried, 
convicted and incarcerated for alleged violations of the revenue laws. 
Many, many more Americans have suffered $500 civil penalties for 
incorrectly filing "taxpayer" forms which they were led to believe would 
relieve them of "paying income taxes". One of the major reasons for the 
failures of these well-intentioned individuals is that they were provided 
with false information. Anyone who gets involved with a study of the so
called "income" tax will, sooner or later, come across some of this false 
information. It is important to be aware that such material exists and to 
not just take anyone's word or any publication's word on anything. It is 
important for individuals to read the court cases and other documents for 
themselves to see if these documents really stand for the propositions for 
which they purportedly stand. 

The question needs to be asked as to who supplied these well
intentioned Americans with the false information in the first place. I am 
not referring to information "officially" distributed by the government. I 
am referring to information distributed from the private sector via books, 
videos, word of mouth, etc. After spending over 15 years researching and 
writing on the subject of so-called "income" taxes, I have personally 
concluded that the sources of this false information fall into three different 
categories. 

The first category involves people who have unintentionally passed 
false information on to their friends and associates. Without evil intent or 
serious negligence on the part of a multitude of these well-intentioned 
messengers, this false information still has a way of traveling much faster 
than the truth. 

The second category involves irresponsible opportunists. Most 
Americans find, or at least feel, that there is something inherently evil 
about any so-called "income" tax-something inherently wrong with a 
scheme that takes money from those who earn it and gives it to those who 
do not earn it. Americans who are searching for the truth become targets 
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and victims of irresponsible opportunists. These opportunists are able to 
put together attractive and salable packages which will supposedly stop 
the taxing agencies cold and will help the buyers of this material to no 
longer pay "taxes". Many of these opportunists have done nothing more 
than to have just gathered up a mishmash of old material written by 
various other individuals over the years, placed it into attractive packages 
and sold the material for amounts ranging from the price of a book up to 
$5000 and more. 

Much of this old material is legally flawed and has failed time and 
time again in the courtroom. Yet, these flawed arguments seem to get 
recycled over and over by being presented to even more Americans who 
are searching for the truth, but unfortunately do not take the time to check 
the material out for themselves. 

Having read literally hundreds of court rulings over the years, I 
have learned to spot certain telltale signs which indicate to me that some 
of the people who promote material have not even read or studied the 
cases they use in the materials which they promote. Two particular court 
cases come to mind. Whenever I see these cases cited, I immediately, and 
usually correctly, conclude that the rest of the package will have no overall 
legal validity. The first is the case of Laureldale Cemetery Assn. v. 
Matthews, which, it is claimed, stands for the proposition that 
compensation for labor is not income for income tax purposes. But this 
case has nothing to do with the income tax and contains no related legal 
principle. The case actually involved a property tax exemption for 
nonprofit cemetery associations. The court held that payments to the 
president, superintendent and secretary of the association for labor or 
services did not amount to profit to the association anymore than did the 
wages paid to the gravediggers. 

The next is the case of Edwards v. Keith, which, it is claimed, 
stands for the proposition that payment for services rendered is not 
income. But the facts of the case show that the services were rendered and 
the individual charged for them, but he had not been paid. The court held 
that the amount which he was not paid was not income within the meaning 
of that particular statute. This case was not about whether or not 
compensation for services is income. 

Yet the people who promote this flawed material, present these 
cases as if they stand for the proposition that income does not include 
wages or compensation for services. I submit that if you actually read 
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these cases for yourself, you would never conclude that they stand for such 
a proposition. It seems to me that the people who promote this kind of 
material apparently have not even read these cases. (Remember, of 
course, that until the subject of the tax is known, what is or is not income 
is immaterial.) There are a number of other telltale signs, but these two 
examples will suffice for now. 

A large percentage of the products on the market today relating to 
the so-called "income" tax contain both good and bad materials with the 
end results often leading to legally invalid conclusions. Such conclusions 
mislead the students and are very destructive to any efforts to learn the 
truth in order to establish solid solutions for either the individual or the 
nation. 

My third category of people who promote false information is 
speculative but certainly has the possibility of being factual. It is not 
unheard of for enemies to infiltrate groups of people under the guise of 
friendship, but with a hidden intent to destroy the group and their ideals. 
Spies and moles are not new to this world. It is possible that secret agents 
from some of the same special interest groups that have so much influence 
and control over Congress are purposely promoting false information. It is 
possible that there are such people who know that such information is not 
legally valid, but intend for it to add confusion and discord to the groups 
of people who are searching for the truth. Considering the tremendous 
amount of earnings drained from the American people under the guise of 
taxation and distributed to various recipients all over the world, one would 
have to be extremely naive not to at least consider the possibility of 
misleading and confusing information being purposely distributed. Wars 
are fought over money and other property. Considering the amount of 
false information perpetrated upon Americans, one would have to be quite 
foolish to not at least consider these possibilities. 

It is not my intention to place any promoter into one category or 
another. That is a judgment call the reader will have to make for himself if 
he so chooses. 

My intentions here are to provide information which will help the 
reader to be forewarned about mistakes that have been so costly to others, 
and to provide information as to why I believe certain legal theories and 
defense strategies are flawed. Some of these flawed arguments will seem 
quite foolish when presented separately. However, many of the packages 
of material contain enough accurate information to sound good and just 
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enough flawed information to destroy the individual's legal position 
completely. Yet, the total package looks good and is believable to the 
buyer. The flawed arguments will be presented as separately as possible. 

Many times, people will shift the burden of proof upon themselves 
without realizing what they have done. They use flawed arguments which 
I call "taxpayer" arguments. By using such "taxpayer" arguments, the 
individual is silently "conceding" that he is subject to and liable for the 
tax. 

The packages that actually cause the most problems are those that 
contain many truths, some half-truths, legally flawed conclusions of law, 
and some very big traps for the followers. The biggest traps are those that 
will cause the individual to shift the burden of proof from the adversary 
onto himself. As you read each of the following flawed arguments, 
consider how the individual (or his counsel) is actually responsible for 
shifting the burden of proof from the government onto the individual. 

Flawed argument #1. The individual provides a W-4 Exempt 
"taxpayer" form and then tries to prove that he is not subject to or 
liable for the so-called "income" tax. The individual usually includes 
at least one more flawed argument to supposedly support his 
reasoning for the W-4 Exempt "taxpayer" form. 

This situation has probably created more problems for more people 
over the years than any other mistake made regarding the so-called 
"income" tax. What these individuals did not realize is that the revenue 
laws, rules, regulation, .furms, and penalties apply only to those who are 
subject to (liable for) a tax. They overlooked the fact that the "exempt" 
provision is a congressionally granted benefit that Congress has provided 
for certain "taxpayers" who do not anticipate earning enough to have any 
tax liability whatsoever at the end of the year. This mistake has led to 
many $500 civil penalties for filing "frivolous" tax forms and quite a few 
jail terms for alleged violations of section 7205, previously discussed. The 
government has also used the W-4 Exempt ''taxpayer" form as the "proof' 
of an affirmative act of attempted tax evasion under section 7201. (People 
who are neither subject to nor liable for a tax do not have to apply for a 
benefit under the revenue laws.) The bottom line is that if you are not 
subject to (liable for) a tax, neither the revenue laws nor the foons apply 
to you. 

192 



Chapter7 WHY SOME PEOPLE GO TO JAIL 

Flawed argument #2. The individual claims that the income 
tax is a direct tax which is not apportioned among the States and is, 
therefore, unconstitutional. He also claims that all the Supreme Court 
decisions regarding an income tax were wrong except the Pollock 
decision. 

With this flawed argwnent, the individual has placed a tremendous 
and untenable burden of proof upon himself. If one is going to argue that 
the Supreme Court was wrong, he is going to have to take his argwnent to 
the Supreme Court because the lower courts are required to accept the 
Supreme Court rulings until such time as the Supreme Court changes its 
mind. See Cheek v. United States, 498 U.S. 192 (1991). For a defendant 
to argue that the tax law is unconstitutional is to argue that it would apply 
to him if it were constitutional. Such an argwnent will also "prove" the 
government's allegation of willfulness, because when a defendant claims 
the law requiring him to make a tax return is unconstitutional, he is at the 
same time acknowledging the statutory legal duty to make the return. This 
issue is discussed quite thoroughly in the Cheek Case. 

Flawed argument #3. The individual claims that the Sixteenth 
Amendment was not properly ratified and, therefore, he is not 
required to file income tax returns. 

This is like saying that if the Sixteenth Amendment had been 
properly ratified, the individual would be required to file. While the 
Sixteenth Amendment may not have been properly ratified, it did not 
create anything new except to prevent the courts from treating the so
called "income" tax as a direct tax. This flawed argwnent stems from the 
mistaken belief that an income tax is a direct tax and that the Sixteenth 
Amendment (if properly ratified) authorized an unapportioned direct 
income tax. Here again, the individual is, in effect, saying that the United 
States Supreme Court was wrong in the Stanton Case and other cases. 

Flawed argument #4. The individual claims that he is not 
required to report his income because he has a Fifth Amendment 
right not to witness against himself. 

This is like saying that if it were not for his Fifth Amendment 
right, he would be required to report his income which would also imply 
that he is subject to and liable for the tax. The "taxpayer" who files on 
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time is not (normally) considered to be incriminating himself by reporting 
his income. He just does not have to divulge the source of his income 
which might be from illegal activities. If he reveals the source of his 
income on tax forms, it is considered that he has given the information 
about the source voluntarily, and the tax forms (returns) can be used as 
evidence against him later in a criminal case regarding the illegal 
activities. See United States v. Sullivan, 274 U.S. 259, 263 (1927); Garner 
v. United States, 424 U.S. 648, 665 (1976). This is not the same situation 
as the summons for books and records of a "taxpayer" who has not filed 
for the years in question. A "taxpayer" who has not filed on time would 
be incriminating himself by revealing that he had income. This fact could 
then be used to prove that he failed to file required returns. See United 
States v. Argomaniz, 925 F.2d 1349 (11th Cir. 1991). If the form of the 
return calls for answers that a "taxpayer" is "privileged" from making, he 
can raise the objections on the return, but can not on that account refuse to 
make any return at all. In short, the Fifth Amendment is no defense for 
failin~ to make reqyjred returns. This is all easier to understand if you 
view it in terms of a case regarding a corporate officer or a person who 
imports tobacco products. Until the subject of the tax is known, it is 
pretty silly for a person to get into all of these "taxpayer" arguments. 

Flawed argument #5. The individual claims that wages are 
not income and, therefore, because he did not receive income, he was 
not required to file. 

This argument, of course, stems from the mistaken belief that 
property is the subject of the tax, as well as the mistaken belief that the 
Sixteenth Amendment authorized a direct property tax (on "income" or 
"profit or gain") without apportionment. What a person earns is certainly 
his property. Combining this fa&! with the above stated mistaken beliefs, 
people have gone to court arguing that wages are not income, but rather an 
equal exchange of property (labor for wages). Here, it becomes ever so 
important to ask the questions presented on page 3 of this book. Upon 
what, exactly, is the so-called "income" tax imposed? People, property or 
activities? In which statute, ~. is a tax imposed on that particular 
subject? There can't even be an intelligent conversation regarding a tax 
until it first understood what it is that is being taxed. Of course, you 
cannot let an adversary get by with claiming that income is the subject of 
the tax. If such a claim is made, the adversary must be put on the spot to 
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state whether income is in the category of people, property or activities. If 
it is claimed to be property, then show me the property. Which property? 
No answer an adversary can give will fit both the internal revenue laws 
and the constitutional requirement of apportionment for property taxes. 

Flawed argument #6. The individual claims that the word 
"shall" in sections 6001, 6011 and 6012 means "may" because if the 
word "shall" were construed to be mandatory, it would bring the 
statutes in conflict with the Constitution. Based on this conclusion, 
the individual then claims that the statutes mean that he .IJlU file a 
return if he wants to, but is not required to do so. 

This is probably one of the most convoluted "excuses" for not 
filing a return that I can imagine, and is certainly in the category of what I 
call a "taxpayer" argument. This flawed argument clearly places the 
burden of proof on the individual to prove that the statute somehow 
conflicts with the Constitution; much like #4 above. The individual 
overlooks the fact that the Code applies only to those subject to or liable 
for a tax. By making such a claim, the individual is silently "conceding" 
that he is subject to or liable for a tax. The argument also gets mixed up 
with the fact that these sections do not contain any requirement to pay a 
tax, which is a part of the argument that also makes no sense. A 
corporation, for example may be required to report its gross income, but 
end up with no amount of tax due. The requirement to make a return is 
based upon the amount of "gross income" of the "taxpayer". (§ 6012) It 
is not based upon any amount of tax that might be due. The cases cited to 
supposedly support this flawed argument are so unrelated to the so-called 
"income" tax, I won't waste time discussing them. If one is even thinking 
about relying on such an argument, I suggest he look up the cases first. 

Flawed argument #7. The individual claims that the tax is 
voluntary. Therefore, he is not required to file tax returns. The 
individual includes at least one more flawed argument to supposedly 
support his reasoning. 

This flawed argument stems from the Flora Case cited earlier, 
which stated that our system of taxation is based on voluntary assessment 
and payment. This may seem like splitting hairs, but it is the "self
assessment" and not the tax that is voluntary. The prima facie evidence 
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supplied by the individual indicates that the individual independently and 
voluntarily determined that he was subject to or liable for a revenue tax. 
An essential characteristic of a tax is that it is not a voluntary payment, but 
an enforced contribution. Unless rebutted, this prima facie evidence will 
be successfully used by a government prosecutor to supposedly "prove" 
that the individual "recognized" his obligation to file. 

Flawed argument #8. The individual claims that he is not an 
"employee" as defined in the Code. The individual includes at least 
one more flawed argument to supposedly support his reasoning. 

The Code defines the term "employee" as follows: 

Sec. 3401. Definitions. 

(c) Employee. 

For purposes of this chapter, the term "employee" 
includes an officer, employee, or elected official of the 
United States, a State, or any political subdivision thereof, 
or the District of Columbia, or any agency or 
instrumentality of any one or more of the foregoing. The 
term "employee" also includes an officer of a corporation. 
26 US.C. 3401(c). (Emphasis added.) 

This flawed argument stems from the mistaken belief that the term 
"includes" (for purposes of the Code) is a term of limitations as opposed to 
a term of enlargement. The individual then comes to the erroneous 
conclusion that the term "employee" includes only the individuals referred 
to in the definition. However, the Code expressly defines the term 
"includes" in a special way so as to make it a term of enlargement for 
particular purposes of the Code. See Flawed argument #10 below. 

The individual also comes to the erroneous conclusion that the 
Public Salary Tax Act imposed a tax on government employees. 
However, the Public Salary Tax Act did not impose a tax on anyone or 
anything. See Flawed argument #11 below. 

As a result of the above mistaken beliefs and erroneous 
conclusions, individuals have completed W-4 "taxpayer" forms claiming 
to be exempt from the "income" tax. As shown earlier, this is a specific 
exempt status that Congress has granted to certain "taxpayers" (persons 
who are subject to (liable for) a tax). See Flawed argument #1 above. 
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Flawed argument #9. The individual claims that section 
6020(b) requires the Secretary (or his delegates) to complete an 
income tax return for the individual, and therefore, the individual is 
relieved of the duty of filing a required return. Based on this 
conclusion, the individual further claims that because of section 
6020(b ), he cannot be prosecuted under section 7203 for failing to file 
a return. 

This flawed argument gets the civil collection of taxes by the 
Secretary all mixed up with the criminal penalties imposed for failure to 
file a req_uired return. In other words, the promoters of this argument get 
the civil cases (Individual v. Commissioner of Internal Revenue type 
cases) all mixed up with criminal cases (United States v. Individual 
criminal type cases). The courts have been very clear in showing that 
section 6020(b) does indeed authorize the Secretary to make a return 
(report) where none has been made by the ''taxpayer" in order that the 
taxes can be properly collected, but that this does not supplant the 
"taxpayer's" duty to file req_ujred returns. 

Section 6020(b) states: 

Sec. 6020. Returns prepared for or executed by Secretary. 

(b) Execution of return by Secretary. 

(1) Authority of Secretary to execute return. If any 
person fails to make any return required by any internal 
revenue law or regulation made thereunder at the time 
prescribed therefor, or makes, willfully or otherwise, a false 
or fraudulent return, the Secretary shall make such return 
from his own knowledge and from such information as he 
can obtain through testimony or otherwise. 

(2) Status of returns. Any return so made and 
subscribed by the Secretary shall be prima facie good and 
sufficient for all legal pwposes. 
26 US.C. 6020(b). (Emphasis added.) 

This was a flawed argument used by the defendants in the Roy & 
Dixie Powell Case previously cited. After arguing as if they were 
"taxpayers" (as defined in the Code), all the defendants could hope for 
then is that the jury believed that they believed that section 6020(b) 
supplanted their (alleged) obligation to file. Common sense, however, 
tells us that if 6020(b) did so, it would render section 7203 meaningless. 
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Flawed argument #10. The individual claims that the term 
"includes" as used in definitions in the Code is a word of limitations. 
From this erroneous conclusion, the individual claims that he does not 
live in a "State" as that term is defined in the Code, and/or does not 
live in the "United States" as that term is defmed in the Code, and 
then concludes that the federal government does not have authority to 
collect taxes from any place other than the federal territories and 
Washington, DC. He further concludes that he is a State Citizen, but 
erroneously concludes that he is not a citizen of the United States. In 
some cases, the individual will claim that he is a nonresident alien. 
Also from the misinterpretation of the term "includes", the individual 
will claim that he is not an "employee" as that term is defined in the 
Code. 

The misinterpretation of the meaning of the term "includes" as 
defined in the Code has led to more confusion and errors regarding the 
revenue laws than can be easily explained. Probably more individuals 
have suffered defeat in the courtroom because of this misinterpretation 
than any other mistake made. We can start to untangle the web of 
confusion by reviewing the Code's definition of the term. 

Sec. 7701. Definitions. 

(c) Includes and including. 
The terms "includes" and "including" when used in a 

definition contained in this title shall not be deemed to 
exclude other things otherwise within the meaning of the 
term defined. 
26 US.C. 770l(c). 

A proper method of checking out court determinations of the 
various sections (such as section 7701(c)) of the various titles of the 
United States Code is to go to a set of books in the law library called 
United States Code Annotated by West Publishing Company. Next, find 
the volume that contains Title 26, section 7701. Under this section are 
notations regarding court decisions for the various subsections. Under the 
notation for the terms "includes and including" you will find a reference to 
a court decision on the meaning of this subsection. While this case is old, 
it is the case law on the subject, it is still being listed, and when you read 
the case you should have no trouble in agreeing with the court. Notice that 
the numbers of the Code sections shown in the case are from the 1939 
Code. These sections were renumbered in 1954. 

198 



Cbapter7 WHY SOME PEOPLE GO TO JAU, 

Although Section 526(f) defines "Transferee" to include 
"donee, heir, legatee, devisee, and distributee," those are 
not, by express command of the statute, the only meanings 
to be attributed to "transferee" for Section 1111 (b) 
[currently numbered Section 770l(c)] specifies that 
"includes" shall not be deemed to exclude other things 
otherwise within the meaning of the term defined. It has 
been held, we think correctly, that these words of inclusion 
were not intended to limit the meaning of the word 
"transferee", but to eliminate any doubt as to the inclusion 
of the four classes specifically mentioned. 
Fidelity Trust Co. v. CIR., 141 F.2d 54, 57 (3rd Cir. 
1944 ). (Emphasis and explanation added.) 

By expressly defining the term "includes" in section 770l(c), it is 
clear that the intent was for the term "includes" to be deemed a word of 
enlargement when used to define other terms. 

It should be noted that while the term "includes" was intended to 
be a word of enlargement when used in a definition contained in Title 26, 
so as not to exclude other things otherwise within the meaning of the term 
defined, section 770l(c) does not make anyone any more or less subject 
to any tax. For example, the definition of the term "State" is not intended 
to exclude other geographical territory that otherwise would be considered 
a State, but it still does not make anyone any more or less subject to a tax. 

The terms "United States", "State" and "United States person" are 
defined in the Code as follows: 

Sec. 7701. Definitions. 

(a) 

When used in this title, where not otherwise distinctly 
expressed or manifestly incompatible with the intent 
thereof--

(9) United States. The term "United States" when used 
in a geographical sense includes only the States and the 
District of Columbia. 
26 US.C. 7701(a)(9). (Emphasis added.) 

(10) State. 
include the 

The term "State" shall be construed to 
District of Columbia, where such 

199 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

construction is necessary to carry out provisions of this 
title. 
26 US.C. 7701 (a)(JO). (Emphasis added.) 

(30) United States person. The term "United States 
person" means-

(A) a citizen or resident of the United States, 
26 US.C. 770l(a)(30). (In part.) 

For a quite thorough understanding of how courts have ruled on the 
term "includes" in various statutes, wills, contracts, a grant of lands and 
other documents using the term, you can go the law library to a set of 
books called Words and Phrases which is also published by West. Under 
the term "includes", you will find a long list of cases showing that in the 
particular document in question in each case, the term "includes" was 
intended to be a word of enlargement. You will also find a long list of 
cases relating to other documents in which the court ruled that in those 
particular documents, the term "includes" was intended to be a word of 
limitation. Words and Phrases explains that normally in a statute, the 
term "includes" is to be considered a word of enlargement. Section 
7701 ( c) leaves no doubt as to the intent for purposes of definitions 
provided in the Code. 

Even in our everyday language, we use the term "includes" as a 
term of limitation as well as a term of enlargement. A close review of a 
standard dictionary will show that the term "includes" is not necessarily a 
word of limitation. 

Yet, some of the promoters who are pushing the false idea that the 
term "includes" should be a word of limitation, are even aware of section 
7701(c) and either choose to ignore it or disagree with it. They ignore the 
fact that (with the exception of terms used in the Constitution, as 
previously discussed), Congress can define a term for purposes of a 
particular statute just about any way it wants. 

Some of the promoters even claim that Congress cannot impose 
taxes within the geographical territories of the States. In an attempt to 
support this baseless theory, court cases are cited regarding murder, 
perjury, the power to regulate milk prices, and other situations involving 
the police power of the States; all of which have absolutely nothing to do 
with the federal power of taxation. Again, anyone even thinking about 
going along with such ideas needs to check out the cases for himself. 
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What is overlooked in this flawed argument is, that while Congress 
was not granted power over issues such as murder committed within State 
boundaries, Congress was granted complete power of taxation. Along 
with this complete power of taxation is the implied power of Congress to 
write legislation for the enforcement of its revenue laws, and to provide 
courts to adjudicate cases involving any alleged violations of those laws. 
Without the power to enforce the revenue laws, the power to tax would be 
meaningless. 

It is ludicrous to assume that Congress could only collect taxes 
from people within federal territories to provide for the common defense 
and general welfare of the entire nation. To make such an erroneous 
assumption is to totally ignore the statement made by the United States 
Supreme Court when it said: 

We must remember, too, that the revenues of the United 
States must be obtained in the same territory, from the same 
people, and excise taxes must be collected from the same 
activities, as are also reached by the States in order to 
support their local government. 
Flint, supra, at 154. 

STATE CITIZENS. There has been a tremendous amount of 
material disseminated claiming that people who live in a State, such as the 
State of California, are not citizens of the United States. This false notion 
has a rather large group of followers. The basic belief is that there are two 
types of citizens: a citizen of the United States and a citizen of a State. I 
submit that the followers of this idea have not gone to a law library to read 
even the very cases upon which the promoters of this argument supposedly 
rely. Essentially, what the actual court cases show is that there are two 
types of citizenship, as opposed to two types of citizens; each having its 
own set of privileges and immunities. Mixed into this argument is the idea 
that the Fourteenth Amendment somehow converted everyone from a 
State citizen to a United States citizen. Perhaps the quickest way to 
dispense with this idea is to show a pre-Fourteenth Amendment case from 
the United States Supreme Court. 

We are all citizens of the United States, and as members of 
the same community must have the right to pass and repass 
through every part of it without interruption, as freely as in 
our own States. 
Crandall v. State of Nevada, 73 U.S. 35, 49 (1867). 
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The failure to make a distinction between two types of citizenship 
as opposed to two types of citizens, seems to be the place where the 
confusion originates. Essentially, there are certain protections provided by 
the United States Constitution and certain protections provided by the 
individual State constitutions. There are certainly areas where these 
protections overlap for the same individual who has both a citizenship of 
the State in which he resides as well as a citizenship of the United States. 
However, regardless of what a State statute or a State constitution might 
provide, certain fundamental rights safeguarded by the first eight 
amendments of the United States Constitution against federal action, were 
also safeguarded against State action by the due process of law clause of 
the Fourteenth Amendment. Just how far the due process of law clause of 
the Fourteenth Amendment extends has been in contention since the date 
of its inception. This is an area of law that is extremely interesting as well 
as vast. It should be noted that the first eight amendments of the United 
States Constitution contain many more enumerated rights than just eight. 
As the years have passed, more and more of these various rights have 
gradually been determined to come under the due process of law clause of 
the Fourteenth Amendment. For example, it has been determined that an 
individual, defending against State action, would not have due process of 
law unless he had assistance of counsel as guaranteed by the Sixth 
Amendment. See Powell v. Alabama, 287 U.S. 45 (1932). For the 
individual, case law on the subject has improved over the years. See 
Argersinger v. Hamlin, 407 U.S. 25 (1972). Whether an individual has a 
certain right under his United States citizenship rather than his State 
citizenship depends on the circumstances of the case. 

So as not to get bogged down with details of various cases, a short 
citation from one of the very cases the "Sovereign State Citizen" groups 
supposedly rely should suffice to show that the courts are talking about 
two types of citizenship as opposed to two types of citizens. Referring to a 
statement made by Justice Miller in a previous case, the United States 
Supreme Court said: 
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depend upon different characteristics or circumstances in 
the individual." 
Twining v. New Jersey, 211 U.S. 78, 94 (1908). 
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If the individuals who are following the "Sovereign State Citizen" 
idea will actually~ each case upon which he intends to rely, he will be 
able to make the distinction between citizenship and citizen. 

It should be noted that it was the people of the States, through their 
respective State legislatures, who actually ratified the United States 
Constitution which created the national government which has no power 
other than those granted by the people of the States. In other words, the 
United States Constitution actually belongs to the people of all of the 
States which comprise the United States. It is ridiculous for an individual 
to claim that he is not a citizen of the United States. 

While ruling on a gold and silver issue in 1868, the United States 
Supreme Court clearly shows that it was the people of the States that 
created the national government under the United States Constitution. 

The people of the United States constitute one nation, under 
one government, and this government, within the scope of 
the powers with which it is invested, is supreme. On the 
other hand, the people of each State compose a State, 
having its own government, and endowed with all the 
functions essential to separate and independent existence. 
The States disunited might continue to exist. Without the 
States in union there could be no such political body as the 
United States. 

Both the States and the United States existed before the 
Constitution. The people, through that instrument, 
established a more perfect union by substituting a national 
government, acting, with ample powers, directly upon 
the citizens, instead of the Confederate government, which 
acted with powers, greatly restricted, only upon the States. 
But in many articles of the Constitution the necessary 
existence of the States, and, within their proper spheres, the 
independent authority of the States, is distinctly recognized. 
To them nearly the whole charge of interior regulation is 
committed or left; to them and to the people all powers not 
expressly delegated to the national government are 
reserved. The general condition was well stated by Mr. 
Madison in the Federalist, thus: "The Federal and State 
governments are in fact but different agents and trustees of 
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the people, constituted with different powers and 
designated for different purposes." 

Now, to the existence of the States, themselves necessary to 
the existence of the United States, the power of taxation is 
indispensable. It is an essential function of government. It 
was exercised by the Colonies; and when the Colonies 
became States, both before and after the formation of the 
Confederation, it was exercised by the new governments. 
Under the Articles of Confederation the government of the 
United States was limited in the exercise of this power to 
requisition upon the States, while the whole power of direct 
and indirect taxation of persons and property, whether by 
taxes on polls, or duties on imports, or duties on internal 
production, manufacture, or use, was acknowledged to 
belong exclusively to the States, without any other 
limitation than that of non-interference with certain treaties 
made by Congress. The Constitution, it is true, greatly 
changed this condition of things. It gave the power to tax, 
both directly and indirectly, to the national government, 
and, subject to the one prohibition of any tax upon exports 
and to the conditions of uniformity in respect to indirect 
and of proportion in respect to direct taxes, the power was 
given without any express reservation. On the other hand, 
no power to tax exports, or imports except for a single 
purpose and to an insignificant extent, or to lay any duty on 
tonnage, was permitted to the States. In respect, however, 
to property, business, and persons, within their respective 
limits, their power of taxation remained and remains entire. 
It is indeed a concurrent power, and in the case of a tax on 
the same subject by both governments, the claim of the 
United States, as the supreme authority, must be preferred; 
but with this qualification it is absolute. The extent to 
which it shall be exercised, the subjects upon which it shall 
be exercised, and the mode in which it shall be exercised, 
are all equally within the discretion of the legislatures to 
which the States commit the exercise of the power. That 
discretion is restrained only by the will of the people 
expressed in the State constitutions or through elections, 
and by the condition that it must not be so used as to 
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burden or embarrass the operations of the national 
government. There is absolutely nothing in the 
Constitution which contemplates or authorizes any direct 
abridgment of this power by national legislation. To the 
extent just indicated it is as complete in the States as the 
like power, within the limits of the Constitution, is 
complete in Congress. If, therefore, the condition of any 
State, in the judgment of its legislature, requires the 
collection of taxes in kind, that is to say, by the delivery to 
the proper officers of a certain proportion of products, or in 
gold and silver bullion, or in gold and silver coin, it is not 
easy to see upon what principle the national legislature can 
interfere with the exercise, to that end, of this power, 
original in the States, and never as yet surrendered. If this 
be so, it is, certainly, a reasonable conclusion that Congress 
did not intend, by the general terms of the currency acts, to 
restrain the exercise of this power in the manner shown by 
the statutes of Oregon. 
Lane County v. Oregon, 74 U.S. 71 (1868). 
(Emphasis added.) 

Promoters of the idea that individuals living in a State (such as 
California) are not citizens of the United States will cite cases showing 
that the term "United States" can have several different meanings; which 
is of course correct, depending on the situation. It may be the name of a 
sovereign occupying the position analogous to that of other sovereigns in 
the family of nations, it may designate territory over which sovereignty of 
the United States extends, or it may be the collective name of the States 
which are united by and under the Constitution. See Black's Law 
Dictionary. But then, the promoters pick the definition which supports the 
flawed conclusion. The followers have even been encouraged to fill out 
nonresident alien "taxpayer" forms. Such actions compound the problems 
for the individual. 

There seems to be no end to the confusion and false information 
which has stemmed from the misinterpretation of the word "includes". 
For example, it is also falsely claimed that people in the territories have no 
rights. While it is true that the individuals in the federal territories do not 
have rights secured under the United States Constitution, this does not 
mean that they have no rights at all. If the founding fathers were correct, 
and I think they were, all men are endowed by their Creator with certain 
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unalienable rights. Among these are life, liberty and the pursuit of 
happiness. The members of Congress are the representatives of the people 
of the States. The only powers that the members of Congress have are 
those granted by the people. If the people of the States have no right to 
violate the unalienable rights of the people in the territories, then they 
cannot confer such a right to the members of Congress. 

WHAT IS A RETURN? Another flawed argument that stems first 
from a misinterpretation of the term "includes" and then to the flawed 
belief that the tax applies only to government employees, finally ends with 
the flawed belief that the term "return" means that the government 
employee is returning part of his earnings. This is truly a case of a 
comedy of errors. This kind of argument places all kinds of burdens of 
proof on the individual. However, if one just goes to a regular dictionary 
and looks up the term "return", he will find that one of the definitions 
provided shows that the term "return" means an official or formal report. 
For tax purposes, the term "return" is used in the same sense as an election 
return-an official or formal report. 

One of the biggest problems with the flawed argument that the 
term "includes" is a word of limitations, is that the individual has shifted 
the burden of proof onto himself. By using such arguments, he is claiming 
that the "income" tax applies to someone else, but not to him. By using 
such arguments, he is claiming the tax applies to someone living in 
Washington, DC, or Puerto Rico, or Guam, or to government employees, 
but not to him. Placing one's self in the position of carrying the burden of 
proof is a move I would never suggest. I cannot, for example, prove that a 
ditch digger, living and working in Washington, DC, is any more or less 
subject to a tax than a ditch digger living and working in California. I 
cannot prove that a janitor working for the government is any more or less 
subject to a tax than a janitor working for the comer grocer. How in the 
world could you prove that an individual is subject to a tax until the 
subject of the tax is known? 

If the reader gets nothing else from this book, it should be to 
always ask the questions: Upon what, exactly, is the so-called "income" 
tax imposed? People, property or activities? In which statute, i.f..am'., is a 
tax imposed on that particular subject? 

The misinterpretation of the term "includes" for purposes of the 
Code has probably led to more $500 civil penalties and jail terms than any 
other mistake made. 
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Flawed argument #11. The individual claims that the Public 
Salary Tax Act imposed a tax on government employees, and since he 
is not a government employee, he is not subject to the tax. 

Unfortunately, many people have been led to believe that the 
Public Salary Tax Act of 1939 imposed a tax on public employees. 
However, a close reading will reveal that the Public Salary Tax Act .did 
rurt impose a tax on anyone or anything. Exhibit C contains a copy of 
the Public Salary Tax Act of 1939 for your inspection. 

The definition of the term "gross income" was amended to include 
the compensation of government employees. 

Section 1 of Title I of the Act reads as follows: 

Section 1. Section 22(a) of the Internal Revenue Code 
(relating to the definition of "gross income") is amended by 
inserting after the words "compensation for personal 
service" the following: ("including personal service as an 
officer or employee of a State, or any political subdivision 
thereof, or any agency or instrumentality of any one or 
more of the foregoing)". 
Public Salary Tax Act of 1939, Title I, section 1. 

As we have established previously, the so-called "income" tax is 
not imposed on "gross income" or even "income". It is imposed "on" (in 
respect to) the "taxable income" of one subject to the applicable revenue 
law. We have also established that the tax is not a property tax. Changing 
the definition of the term "gross income" did not impose a tax on anyone 
or anything (property or otherwise). 

In section 4 of Title I of the act, Congress merely consents to the 
taxation of compensation of federal employees by those having the 
authority to tax. 

Section 4. The United States hereby consents to the 
taxation of compensation, received after December 31, 
193 8, for personal services as an officer or employee of the 
United States, any Territory or possession or political 
subdivision thereof, the District of Columbia, or any 
agency or instrumentality of any one or more of the 
foregoing, by any duly constituted taxing authority having 
jurisdiction to tax such compensation, if such taxation does 
not discriminate against such officer or employee because 
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of the source of such compensation. 
Public Salary Tax Act of 1939, Title I, section 4. 

The Public Salary Tax Act is somewhat like the Sixteenth 
Amendment. It does not impose a tax on anyone or anything. However, it 
does consent to the taxation of compensation of certain individuals. But 
consenting to the taxation of compensation is not the same as imposing a 
tax. Even the government employee needs to raise the question as to the 
subject of the tax. Is it people? Is it property? Is it activities? And in 
which section, if any, of the revenue laws does it impose a tax on that 
particular subject? 

If one is not a government employee, the Act has no bearing on 
him anyway. It is ridiculous for one to use an act of Congress that does 
not impose a tax on anyone or anything to try to prove that the tax applies 
to someone else, but not to him. 

This flawed argument is also combined with the flawed belief that 
the term "return" means that the government employee is returning part of 
his earnings. See the discussion on the term "return" in flawed argument 
#10 above. 

If I were to guess at the real intent of those who drafted the Public 
Salary Tax Act, I would guess that the intent was to deceive, regardless of 
any purported reasons given by the promoters of the Act. I would further 
guess that at least a few Congressmen who voted for the Act were also 
deceived. 

Be that as it may, the use of this flawed argument clearly shifts the 
burden of proof from the government to the individual. 

Flawed argument #12. The individual files tax returns, with 
zeros entered in the spaces provided, under the theory that these 
"zero tax returns" satisfy the requirement of making a "required" 
return. 

To support this frivolous and dangerous position, the promoters list 
three appellate court cases, namely: United States v. Moore, 627 F.2d 830 
(7th Cir. 1980); United States v. Long, 618 F.2d 74, (9th Cir. 1980); 
United States v. Kimball, 896 F.2d 1218 (9th Cir. 1980). This position is 
further supported with the flawed claim that the term "income" only 
means corporate profit. 
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By submitting such forms, the individual is setting himself up for a 
$500 civil penalty for filing a frivolous return for each return filed, along 
with the distinct possibility of criminal charges for attempted tax evasion 
and also for filing false and fraudulent returns. 

The Moore Case clearly does not support the proposition that 
"zero" returns are legitimate returns as is claimed by the promoters. 
Moore was convicted for failure to file returns for the years 1972, 1973 
and 1974 in which he had earned in excess of $30,000 each year. He had 
entered "none" in various blanks on 1040 forms and a very small amount 
for dividends and interest. The Seventh Circuit Court of Appeals said: 

It is not the false data which makes these returns defective, 
but the fact that there is no real attempt to comply with the 
filing requirement of filing a return. . .. 

The conviction is affirmed. 
United States v. Moore, 621 F .2d 830 (7th Cir. 1980). 

The Long Case presents a different fact situation. The government 
claimed that they had no record of Long having filed returns. Long 
claimed that he had filed returns with zeros in the spaces provided. The 
court explains that during the years in question (1972, 1973 and 1974) the 
Internal Revenue Service did not (always) keep copies of documents it 
considered invalid returns. Because of this, the government was not able 
to prove that Long had not filed. Taking a different position than did the 
Seventh Circuit in the Moore Case, the Ninth Circuit explains that since 
the zeros could be calculated, even a return containing false information is 
still a valid return. The court goes on to explain that if the Service had 
kept the papers Long claimed he had filed, it could have brought some 
other charge. This, of course, would be felony charges for attempted tax 
evasion and for filing false and fraudulent returns. The Ninth Circuit 
considered returns with zeros or an amount less than what was actually 
earned to be valid returns, but also false and fraudulent returns. In other 
words, a valid return is not necessarily a legitimate return. 

We now come to the Kimball Case. Kimball did not enter zeros on 
the "returns" which he filed, but instead entered asterisks. At first, in 
United States v. Kimball, 896 F.2d 1218 (9th Cir. 1980), the court held 
that the "returns" containing asterisks were valid returns. However, what 
the promoters of this flawed argument fail to say is that the Ninth Circuit 
changed its mind on rehearing the issue in United States v. Kimball, 925 
F.2d 356 (9th Cir. 1981). 
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On rehearing, the Court determined that because asterisks could 
not be used to calculate even a false return, "returns" containing only 
asterisks do not constitute returns. In other words, while zeros ~ zero 
income, asterisks do not~ any income figure at all. 

So, even if a "return" containing only zeros is considered a return, 
it can be considered a "frivolous return" for purposes of $500 civil 
penalties. A "frivolous return" is a document which purports to be a 
return, but does not contain information on which the substantial 
correctness of the self-assessment can be judged, or contains information 
that on its face indicates that the self-assessment is substantially incorrect 
and/or contains a position that is considered frivolous. A position is 
considered frivolous when it is something that is contrary to established 
law and unsupported by a reasoned, colorable argument for a change in the 
law. 

Now to the supposed "supporting argument" claiming that the term 
"income" only means corporate profit. The promoters cite the case of 
Merchant's Loan & Trust Co. v. Smietanka, 255 U.S. 509 (1921) where in 
the court held that the word "income": 

... must be given the same meaning in all of the Income 
Tax Acts of Congress that was given to it in the 
Corporation Excise Tax Act and what that meaning is has 
now become definitely settled by decisions of this court. 
Merchant's Loan & Trust Co. v. Smietanka, 255 U.S. 509, 
519 (1921). 

The above case refers to the Eisner Case, previously discussed, 
which shows that the term "income" means profit or gain. But the 
promoters of this flawed argument make a leap in logic to conclude that 
the term "income" only means corporate profit. This is truly a "frivolous 
position" because the United States Supreme Court has never held that the 
term "income" is limited to corporate profit. It has essentially held that 
"income" means what ordinary dictionaries say it means. (Try telling a 
jury that "income" only means corporate profit.) 

The "zero return" argument appears innocuous on its face, but will 
lead the follower down a primrose path which can place him in harms way 
of $500 civil penalties and the po~sibility of some very serious criminal 
charges. It would help if individuals remembered that tax forms are for 
those who are subject to (liable for) a tax. 
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Flawed argument #13. The individual argues that he cannot 
be required to file or be penalized because the 1040 instruction book 
does not contain an OMB number. (Office of Management and 
Budget.) 

This is a situation where people thought that the term "return" 
meant a 1040 form, instead of correctly understanding that a return means 
an official or formal report. In the case of United States v. Hicks, 94 7 F .2d 
1356 (9th Cir. 1991), the Ninth Circuit Court of Appeals explains the 
details of this argument and the reason why it is not a valid defense for 
failure to make a required tax return (official or formal report). 

The Court explains that the public protection provision of the 
Paperwork Reduction Act of 1980 states: "Notwithstanding any other 
provisions oflaw, no person shall be subject to any penalty for failing to ... 
provide information to any agency if the information collection request 
involved ... does not display a current [OMB] control number .... " The 
PRA and regulations promulgated under the PRA require that federal 
government agency information collection requests display OMB control 
numbers and, when appropriate, expiration dates. Hicks argued that the 
IRS failed to comply with the PRA by not putting control numbers on the 
regulations associated with tax return Form 1040 in 1983. He argued 
further that the public protection provision of the PRA should be read 
together with OMB regulations to require that expiration dates as well as 
control numbers be displayed and points out that Form 1040 and its 
associated regulations and instruction booklets for 1983 through 1986 bore 
no such expiration dates. Therefore, Hicks believed that while he may be 
made to pay his back taxes, he could not be fined or imprisoned for his 
violations. 

The Court did not agree with Hicks. It continued with its analysis 
and stated that the IRS, like any federal agency, must comply with the 
PRA and, in particular, must display OMB control numbers on its tax 
return forms and on its regulations. But even assuming without deciding 
that the IRS failed to comply with the PRA, its failure does not prevent 
Hicks from being penalized. 

The Ninth Circuit explained that the legislative history of the PRA 
and its structure as a whole led them to conclude that it was aimed at 
reining in agency activity. Where an agency fails to follow the PRA in 
regard to an information collection request that the agency promulgates via 
regulation, at its own discretion, and without express prior mandate from 
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Congress, a citizen may indeed escape penalties for failing to comply with 
the agency's request. But where Congress sets forth an explicit statutory 
requirement that the citizen provide information, and provides staMory 
criminal penalties for failure to comply with the request, that is another 
matter. This is a legislative command, not an administrative request. The 
PRA was not meant to provide criminals with an all-purpose escape hatch. 
The Court pointed out that "The defendant was not convicted of violating 
a regulation but of violating a statute which required him to file an income 
tax return." OMB number requirements apply to regulations, not statutes. 

The regulations under section 6012 require a return to be filed on a 
1040 form. The penalties for failure to file on the proper form pursuant to 
the regulation are civil penalties. As the court explained, Hicks was not 
convicted for violating a regulation. He was convicted for violating a 
statute. If Hicks had reported his income on a plain piece of paper, he 
would have satisfied the ''taxpayer's" statutory requirement to make a 
report (return) of his income, and he could not have been convicted for 
violating the statute. (An individual defendant in New York tried this 
argument. The government prosecutor correctly told the judge that a 
"taxpayer" could report his income on a roll of toilet paper and still satisfy 
the statutory requirement of reporting his income.) If a "taxpayer" reports 
his income on something other than the required form, he might be 
sanctioned civil penalties for using the wrong form, but could not be 
convicted or suffer criminal penalties for failing to report his income. 

A review of Hicks appellate case indicates that he was arguing as a 
"taxpayer". It also indicates that neither he nor his attorneys understood 
that the term "return" means an official or formal report, and not a 
particular form. In my view, this is among the most ridiculous (and 
complex) of all of the flawed arguments. 

Flawed argument #14. Unfortunately, individuals have been 
led to believe that if they use Zip codes, it will indicate that they are 
subject to a tax. 

Unfortunately, some people have been led to believe that the use of 
the zip code creates some sort of federal area, and that the use of the zip 
code makes it appear that they live in that "federal area". This belief 
apparently originated in the belief in # 10 above in that the national 
government could not tax within State territories. 
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This argument gets quite complex, but I will not waste much time 
on it. Common sense tells us that the United States Postal Service does 
not have the authority to tax or to determine who is subject to a tax. Zip 
codes are very effective for delivering the mail, but they do not make 
anyone any more or less subject to a tax. 

Flawed argument #15. The individual claims that he is not 
required to file because Title 26 of the Code has not been enacted into 
positive law. 

Some of the fifty titles of the United States Code have been 
enacted into positive law, while others have not. The Internal Revenue 
Code (Title 26) has not been enacted into positive law. This does not, 
however, mean that there is not some law to support the various sections 
of the Code. The Code is actually prima facie evidence of law, which 
means it is evidence on its face that there is some act of Congress to 
support each and every section of the Code. For example, the definition of 
the term "wages" in section 340l(a) can be traced to the Current Tax 
Payment Act of 1943. See Central fllinois Public Service Co. v. United 
States, 435 U.S. 21 (1978). Each section of the Code is actually a 
restatement of part of some act of Congress. This is also true in each case 
where a section of the Code has been amended. This is all explained quite 
well in the Preface of the volumes covering Title 26 in United States 
Codes Annotated, by West Publishing Company, found in the law 
libraries. 

Because the Code has not been enacted into positive law, many 
promoters have argued that the Code, or parts of it, are mere treasury 
regulations, or that it is not really law at all. Based on these erroneous 
assumptions, individuals have been led to believe that they cannot be 
required to file and that they cannot be liable for the tax. While an 
individual may not be required to file, and may not be liable for a tax, it is 
not because the Code has not been enacted into positive law. The "not 
positive law" argument has been just one more frivolous argument that has 
sent people down a wrong path to just one more disappointment. 
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Flawed argument #16. The individual believes that section 
6331(a) of the Code only allows a levy to be placed on the property of 
public servants. 

While this argument by itself has probably not been responsible for 
criminal convictions, the message of this flawed argument seems to lend 
support to some of the other flawed arguments which do lead to criminal 
convictions. Because of that, the argument should be addressed. 

For whatever reason, the promoters of this argument seem to 
ignore or disregard the first sentence of section 6331(a) and give full 
emphasis to the next sentence. Section 633 l(a) reads in part as follows: 

Sec. 6331. Levy and distraint. 

(a) Authority of Secretary 
If any person liable to pay any tax neglects or refuses to 

pay the same within 10 days after notice and demand, it 
shall be lawful for the Secretary to collect such tax (and 
such further sum as shall be sufficient to cover the expenses 
of the levy) by levy upon all property and rights to property 
(except such property as is exempt under section 6334) 
belonging to such person or on which there is a lien 
provided in this chapter for the payment of such tax. Levy 
may be made upon the accrued salary or wages of any 
officer, employee, or elected official, of the United States, 
the District of Columbia, or any agency or instrumentality 
of the United States or the District of Columbia, by service 
a notice of levy on the employer (as defined in section 
340l(d)) of such officer, employee, or elected official. 
26 U.S.C. 6331 (a). (In part. Emphasis added.) 

The bottom line here is that if a person is truly liable for any tax, 
the government can lay claim to that individual's property. With this 
argument, as with so many of the others, the individual is putting the 
burden of proof on himself to prove that it applies to someone else, but not 
to him. Why not keep the burden of proof on the government to prove that 
you are liable for a tax? You will remember from page 1, that the Code is 
written in cryptic language. It is written in a manner that gives it an all
inclusive appearance. Also, some sections, such as 6331, apply to all 
kinds of taxes. The Code is carefully written so that it covers everything 
upon which a tax is actually imposed. However, as far as the so-called 
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"income" tax is concerned, the Code does not state the subject of the tax, 
and it does not state who is subject to (liable for) the tax. If one is not 
subject to (liable for) a tax, section 6331 simply does not apply. 

Flawed argument #17. People have been falsely led to believe 
that the Victory Tax of 1942 was an unapportioned direct tax which, 
supposedly, could be imposed for a period of two years. 

This flawed belief probably has not resulted in any criminal 
convictions; at least not for a long time. Nevertheless, false information is 
still being published on this issue and, therefore, it should be addressed. 

Many people believe that Congress can impose a direct tax without 
apportionment in time of war. Part of this misconception stems from a 
misinterpretation of Article I, § 8, cl. 12 of the United States Constitution 
which provides: 

The Congress shall have power . . . To raise and support 
armies, but no appropriation of money to that use shall be 
for a longer term than two years. 
United States Constitution, Article L § 8, cl. 12. 

Contrary to what some believe, this provision of the Constitution 
does not change the rule that all direct taxes must be apportioned. It only 
authorizes Congress to appropriate money from the general treasury to 
raise and support armies, but not for a period longer than two years. This 
appropriation provision is the same in war as it is in peace, and the power 
of Congress to tax is the same in war as it is in peace. A review of the 
Victory Tax of 1942 will show that it was all tied into the other "income" 
tax provisions of the Code, which, of course, applied to an indirect tax. 

Section 476 of the Victory Tax provided: "The taxes imposed by 
this subchapter shall not apply with respect to any taxable year 
commencing after the date of cessation of hostilities." The Victory Tax 
was repealed by the Individual Income Tax Act of 1944, but before that, 
the present-day withholding system, which had its origin in the Victory 
Tax, was replaced by the Current Tax Payment Act of 1943, which 
survives to this day. The United States Supreme Court explains as 
follows: 

The present withholding system has a later origin in the 
Victory Tax imposed by the Revenue Act of 1942, § 172, 
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56 Stat. 884. This, with its then new§ 465(b) of the 1939 
Code, embraced the basic definition of "wages" now 
contained in§ 3401(a) of the 1954 Code. The Victory Tax 
was replaced by the Current Tax Payment Act of 1943, 57 
Stat. 126, and was repealed by the Individual Income Tax 
Act of 1944, § 6(a), 58 Stat. 234. The structure of the 1943 
Act survives to the present day. 
Central fllinois Public Service Co. v. United States, 435 
U.S. 21, 27-28 (1978). 

The bottom line here is that the Victory Tax did not impose a direct 
tax on wages (property) and the present-day withholding does not involve 
a direct tax on wages (property). 

Flawed argument #18. The individual argues that he is not 
required to file a tax return because he does not receive lawful dollars. 

Over the years, some of the most sincere and honest people have 
suffered severe losses, including criminal convictions, because of this 
mistaken belief. These people were very dedicated in their stand against a 
fraudulent money system. Many of the promoters of this argument 
understood the lawful money issue quite well, and were very sincere in 
their beliefs. These people believed, as did the founding fathers, that we 
should be dealing with honest weights and measures. The Federal Reserve 
Note certainly does not fit into this category, and these people knew it. 
The biggest mistake these people made was that they sincerely believed 
that the thing being taxed by the so-called "income" tax is the money 
(property). The fact is that the tax is merely measured by the earnings. As 
explained in the Flint Case previously cited, an indirect tax can be 
measured by any reasonable standard. 

One group of people arguing the money issue were the people in 
the Dauberger Case previously mentioned. They claimed the State of 
California could not tax Federal Reserve Notes because the "notes" are 
obligations of the United States. The California Board of Equalization 
explained that the California Personal Income Tax is not a property tax. 
Even though these people had the wrong argument, they at least got the 
State to eliminate property as the subject of the tax. This gives the rest of 
us the opportunity to ask if it is not property, what is the subject of the 
tax? 
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One of the problems with the flawed argument which claims we 
are not required to file because we do not get lawful dollars, is that it is the 
same as saying if we did get lawful dollars we would be subject to the tax. 
Of course, it is not what is received in payment that is the subject of an 
indirect tax, but rather the activity that is being taxed. This flawed 
argument, like the rest, shifts the burden of proof from the government to 
the individual. The proof of what, if anything, is being taxed should be 
placed on the government, not the individual. 

SUMMARY OF FLA WED ARGUMENTS 

Almost every non-filer who has been convicted for allegedly 
violating the revenue laws has used at least one of the above flawed 
arguments. The best friends the government prosecutors have had over the 
years have been these flawed arguments. This, of course, leaves me very 
suspicious as to why these flawed arguments keep getting recycled over 
and over again. These flawed arguments not only have no legal 
foundation, when they are presented in their true light, they do not make 
sense to the jurors who have the job of deciding whether or not the 
defendant actually believed the argument in the first place. And the 
government prosecutors are quite effective in taking advantage of a 
defendant who is using a flawed argument. 

Is there a way to determine if an argument is flawed? I think so. 
First, see if the argument puts the burden of proof on you to prove that the 
tax applies to someone else and not to you. If it does, it is already leading 
you down the wrong path. It makes no sense to say the Code does not 
make any individual liable for the so-called "income" tax and then try to 
prove that it applies to some other individuals. There is no point in getting 
into the quagmire of statutes, rules, regulations or forms that apply to 
someone (whomever that may be) who is subject to (liable for) a tax. It 
is not up to you to prove that a tax applies to someone else. Also, it 
certainly is not wise to shift the burden of proof from the government onto 
yourself. 

Next, see if the argument suggests that you fill out some kind of 
tax form; keeping in mind that tax forms apply only to those who are 
subject to (liable for) a tax. If it does, then again you are being led down 
the wrong path. 
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Finally, see what the argument purports to be the subject of the tax 
and try to find a place in the Code that imposes a tax on that particular 
subject. As discussed in Chapter 2, keep in mind that income as property 
(true profit or gain) can not be the subject of any tax. 

Following this process should help you eliminate most, if not all, 
of the flawed arguments. Before you accept any argument as valid, you 
should very carefully read and ~ the cases and documents that 
supposedly support that argument. If you do, you will then find yourself 
on pretty solid ground. 
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ISSUES OF LAW 

Wayne Litchford, was a stand-up comic in the San Diego, 
California, area. He was charged with allegedly violating the California 
Personal Income Tax laws. Wayne freely acknowledged that he had 
received earnings during the years in question and had not filed income tax 
returns. He defended himself, with court-appointed assistance of counsel. 

People are led to believe that an individual has a choice of 
defending himself, without the assistance of counsel, or he has to turn 
control of the defense over to an attorney. Wayne knew better. He knew 
he could control his own defense and still have an attorney assist him 
where needed. However, Wayne determined that the first attorney the 
court appointed was not going to give him the assistance he needed. He 
went back to the court and asked the court to appoint an attorney who 
would give him adequate assistance. Wayne went through about 10 court
appointed attorneys until he found one he could work with. 

The young court-appointed attorney turned out to be a pretty nice 
guy, but he knew very little about the so-called "income" tax. I asked this 
attorney if he thought the federal income tax was a direct tax or an indirect 
tax. He honestly told me that he did not know. While he could have 
probably done a better job in assisting Wayne, he still was able to assist 
Wayne through some of the court procedures. By handling the situation in 
this manner, Wayne was in control of his own defense. 

Wayne handled his defense strategy pretty much (but not totally) 
the way it is presented in this book. While the jury knew Wayne had 
received earnings for the years in question and also knew that he had not 
filed income tax returns, the jury found Wayne not guilty on five felony 
counts of willfully attempting to evade a tax. 

But there is more to this story. The California statute for attempted 
tax evasion is very similar to section 7201 in the federal Code. The 
prosecution must prove the three elements of the alleged crime previously 
listed, including the fact that the prosecution must prove that the defendant 
willfully attempted to evade a tax. However, the California statute for 
allegedly failing to file income tax returns is quite different from its 
federal counterpart, section 7203. 
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The California statute for "failure to file" contains the words "with 
or without intent" instead of the word "willfully" which is contained in 
section 7203 of the federal Code. In other words, in such cases the 
prosecution does not have to prove the element of willfulness. A good
faith belief is not a defense in such a case. The prosecution only has to 
prove that the individual was required to file and that he failed to file. (I 
personally believe that the "with or without intent" language of this statute 
is unconstitutional even for a ''taxpayer" as defined. California treats this 
statute as a strict liability statute so they do not have to prove intent, but 
we will not get sidetracked with that issue here.) 

The prosecution never proved that Wayne was required to file, but 
due to a directed verdict by the judge and other factors, and in spite of the 
fact that Wayne did a rather good job of defending himself, he was not 
able to overcome these problems and the jury found him guilty of five 
counts of "failure to file" income tax returns. If this had been a federal 
case or a State case in any other State, the prosecution would have had to 
prove willfulness, and Wayne would have been found not guilty on all 
charges. 

This now gives us an opportunity to discuss first, that the 
prosecution never proved that Wayne was required to file (they never do), 
and second, that the judge refused to address the issues of law as he should 
have. Wayne appealed, and the court of appeal appointed attorney Laurel 
M. Nelson, of Carlsbad, California, to represent him on appeal. It should 
be noted, that because the right to appeal is a statutory right and not a 
constitutional right, an individual must either go it alone on appeal or let 
an attorney handle the appeal for him. Wayne took the second option. 

Prior to the trial, I had suggested to Wayne that he ask the judge to 
address the issue of law as to whether the tax was imposed on people, 
property or activities (or events). Wayne did present this issue of law to 
the judge, but the judge cleverly sidestepped the issue. This became one 
of the issues for appeal. As stated earlier, the questions listed on page 3 of 
this book would become more important as we go along. Here is a case in 
point. 

All of this information is on record at the San Diego Superior 
Court, North County Judicial District (Case No. CRN 19641), and Court 
of Appeal of the State of California, Fourth Appellate District (Case No. 
D015005). The following is from part of the Points and Authorities of the 
Appellant's Opening Brief on appeal. 
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II. 

THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
MOTION FOR ACQUITTAL PURSUANT TO PENAL CODE SECTION 

1118.1 

At the close of the prosecution's case, appellant 
moved for acquittal pursuant to Penal Code section 
1118.1. (R.T. 241.) He pointed out that the 
prosecution had failed to present evidence to 
substantiate that he was among persons required to 
file a state income tax return, because no one had 
proved he was an individual taxable under Part 10 of 
the personal income tax. (R.T. 242-248.) As appellant 
explained, if no proof had been presented that he was 
taxable, then there was no proof he was required to 
file an income tax return. (R.T. 248.) 

Wayne Litchford was charged with violations of 
sections 19401 and 19406 of the Revenue Code. (C.T. 1-
3.) All counts alleged he failed to file a state 
income tax return. The statutes on which the charges 
rest punish failure to file returns by person failing 
to file or furnish information required. (Rev. & Tax. 
Code section 19401, 19406.) The obligation of persons 
to file such returns are set out in Revenue and 
Taxation Code section 18401. Those persons include 
"[e]very individual taxable under this part." (Rev. & 
Tax. Code sec. 18401.) 

The "taxpayer" subject to the state income tax is 
defined in section 17004 as "any individual, 
fiduciary, estate, or trust subject to the tax imposed 
by this part." (Rev. & Tax. Code sec. 17004.) No 
evidence was presented by the State to establish Mr. 
Litchford was a "taxpayer" as legally defined. The 
income tax "applies to the taxable income of 
taxpayers." (Rev. & Tax. Code sec. 17026.) 

The people presented three witnesses. The first, 
Susan Baumann, worked as the Corporate General Manager 
for Shelter Island, Incorporated. (R.T. 93.) In that 
capacity, she kept the books reflecting payment to 
entertainers on payroll and on contract. (R.T. 95.) 
During the years in question, 1984 through 1988, Ms. 
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Baumann kept records of monies paid Wayne Litchford as 
a contract entertainer. (R.T. 99-101.) 

Ms. Baumann testified that on the front of the 
1099 form sent to employees was printed the following: 

"THIS IS IMPORTANT TAX INFORMATION AND IS 
BEING FURNISHED TO THE INTERNAL REVENUE 
SERVICE. IF YOU ARE REQUIRED TO FILE A 
RETURN, A NEGLIGENT PENALTY OR OTHER 
SANCTION MAY BE IMPOSED ON YOU IF THIS 
INCOME IS TAXABLE AND I.R.S. DETERMINES 
THAT IT HAS NOT BEEN REPORTED." (R.T. 188.) 

Corporations are required to send a 1099 form to 
anyone to whom it pays more than $600 a year that is 
not a corporation. (R.T. 188.) Ms. Baumann testified 
it is not the corporation's job to determine if the 
income reported on the 1099 is taxable; her office is 
simply required to fill out the 1099 form and submit 
it. (R.T. 189.) 

The second witness, Ruth Lindsay, is an office 
technician and a designee to the Custodian of Records 
for the Franchise Tax Board of the State of 
California. (R.T. 111.) In that capacity, she 
conducts computer searches for filing or lack of 
filing of state tax returns. (R.T. 112.) She 
conducted six or seven such searches for Wayne 
Litchford (R.T. 113.), and found that in the years 
1984 through 1988, Mr. Litchford did not file any 
taxes with the State Franchise Tax Board. (R.T. 114.) 

Ms. Lindsay acknowledged that the names and 
records of persons not required to file are included 
in the computer. (R.T. 120.) The mere fact that she 
did a search has no bearing on whether the person 
searched was required to file a return. (R.T. 121.) 
The fact that there is no record of payment does not 
mean a filing was required. (R.T. 125.) Ms. Lindsay 
provided no evidence that Wayne Litchford was required 
to file an income tax return. 

Josephine Coffman was the prosecution's third 
witness. Ms. Coffman is a senior tax representative 
with the Franchise Tax Board. (R.T. 128.) She 

222 



Chapters ISSUES OF LAW 

testified that her job entails collecting delinquent 
personal and corporate income taxes and seeking to 
gain compliance with the tax laws from individuals and 
investigating the failure to file state income tax 
returns. (R.T. 128.) Josephine Coffman described the 
"demand notices" sent to Wayne Litchford concerning 
his taxes. A series of computer generated notices was 
sent, informing appellant he had not filed and 
demanding payment of taxes owed plus applicable 
penalty and interest. (R.T. 132-134.) Language 
included in the computer-generated letter stated: "IF 
YOU ARE REQUIRED TO FILE RETURNS BUT DID NOT, PLEASE 
FILE THE RETURNS WITHIN 20 DAYS OF THIS LETTER. IF 
YOU BELIEVE THAT YOU WERE NOT REQUIRED TO FILE THE 
RETURN, PLEASE EXPLAIN." {R.T. 134.) 

Josephine Coffman testified that Mr. Litchford 
responded to many of the letters sent by the Franchise 
Tax Board. {R.T. 144.) Ms. Coffman and Mr. Litchford 
also had a personal interview concerning his tax 
returns. {R.T. 145.) 

Ms. Coffman presented a computation of taxes owed 
on the amounts indicated on the 1099 forms filed by 
Shelter Island, Inc. (R.T. 156.) In so doing, Ms. 
Coffman referred to the figures as representing Mr. 
Litchford's "gross income" and "taxable income." (R.T. 
164.) Ms. Coffman then admitted she assumed Mr. 
Litchford was taxable under that part. (R.T. 167.) 
She further admitted that nontaxpayers are not subject 
to the requirements of the Revenue and Taxation Code. 
(R.T. 173.) 

When pressed to explain how it could be 
determined that Wayne Litchford was subject to the 
state franchise tax, she testified she didn't know and 
that she would "have to do more research" to answer 
that question. (R.T. 171, 194.) Ms. Coffman did 
testify that she relied on the fact the 1099 forms 
were submitted showing appellant had received 
compensation from Shelter Island, Inc. (R.T. 195), 
although she then admitted a person must be a taxpayer 
before he is subject to the code. (R.T. 197.) 
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Ms. Coffman was referred to Revenue and Taxation 
Code section 17073 which defined taxable income as 
"defined by Section 63 of the Internal Revenue Code" 
unless otherwise provided. (R.T. 212.) The witness 
testified she was not able to point to any section in 
the code that identified Wayne Litchford as a person 
or member of a class subject to the California Revenue 
and Taxation Code. (R.T. 220.) She was unable to 
offer any authority to support her determination that 
Mr. Litchford was subject to the state income tax 
other than sections 18401, previously discussed. (R.T. 
215.) 

None of the prosecution witnesses proved 
appellant was an individual legally obligated to pay 
taxes or file a return under the California statutes. 
Mr. Litchford's 1118.1 motion should have been 
granted. Pursuant to section 1118.1, 

"the court on motion of the defendant 
at the close of the evidence ... shall 
order the entry of a judgment of acquittal 
of one or more of the offenses charged in 
the accusatory pleading if the evidence 
then before the court is insufficient to 
sustain a conviction of such offense or 
offenses on appeal." 

In the instant case, an essential element of the 
charge was not proved. The evidence produced by the 
People failed to establish that appellant was a 
taxable individual for purposes of income tax under 
the law. The motion for acquittal should have been 
granted. 

III. 

THE TRIAL COURT ERRED IN REFUSING TO CONSIDER AND 
DETERMINE QUESTIONS OF LAW RAISED PRE-TRIAL AND 

IN REFUSING APPELLANT'S REQUESTED INSTRUCTIONS ON 
CRITICAL LEGAL ISSUES ON WHICH HIS DEFENSE RESTED 

Mr. Litchford sought clarification of legal 
issues from the trial court. The court refused. 
Without benefit of such clarification, Mr. Litchford 
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then proceeded to rely on his own interpretation of 
the tax laws, court opinions, and legal definitions. 
Following presentation of his defense, the trial court 
also refused to instruct the jury on certain legal 
issues clearly critical to the defense Mr. Litchford 
presented. Mr. Litchford was, therefore, denied the 
assistance of the trial court in determining legal 
issues before trial or instructing the jury on 
critical areas of the law. 

Wayne Litchford asked the court below to consider 
and rule on several critical legal issues. (C.T. 83-
91; R.T. 6-7, 11-12, 16-21, 24-41.) Mr. Litchford 
specifically asked the trial court to determine: 

(1) What is the subject of the personal income 
[tax] -- people or property or events? 

(2) Is the California personal income tax direct 
or indirect? 

(3) Is the California personal income tax an 
excise tax? 

(4) What statute makes appellant liable for the 
tax in question? 

(S) Are the statutes imposing the personal income 
tax private or public law? 

(6) Does the prosecution bear the burden of 
proving appellant legally subject to the provisions of 
the tax laws? 

(7) Are [do] violations of the revenue laws fall 
under the revenue powers or police powers of the 
State? 

NOTE: This question should have been, "ls the so-called 
'California personal income tax' imposed under the 
revenue raising power or the police power of the State?" 
The reason for this question was to set the stage to attack 
the unconstitutionality of the "with or without intent" 
language of section 19401 (now 19701). Strict liability 
statutes are presumably constitutional under the State's 
police power as opposed to the State's revenue raising 
power. 
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(8) Under what jurisdiction is the court 
proceeding? (C.T. 83-86.) 

Although rulings were made on the 995 and 1382 
motions he brought, the court refused at every stage 
of the pretrial proceedings to rule on other important 
issues of law. (R.T. 21-22, 45-46.) In refusing to 
settle legal issues before trial, the court 
specifically informed Mr. Litchford these issues were 
not properly resolved by the court, but by the jury. 

"MR. LITCHFORD, WHAT WE'RE PROBABLY DOING IS 
GETTING THE CART BEFORE THE HORSE, BECAUSE WHEN I 
INSTRUCT THE JURY AT THE END OF THE CASE, I MAY NEED 
TO TELL THEM WHAT THE DEFINITION OF 'ANY PERSON' IS. 
AND I MAY HAVE TO GO TO SOME OF THESE OTHER STATUTES 
AND INSTRUCT THAT 'ANY PERSON' REFERS TO SO FORTH AND 
SO ON. 

* * * * * 
"AND I DO THAT BY WAY OF LEGAL INSTRUCTIONS. 

THAT IS, TELLING THEM WHAT THE LAW IS. AND THEN THE 
JURY MAKES A DETERMINATION AS TO WHETHER OR NOT YOU, 
UNDER THE CIRCUMSTANCES OF THE CASE, THE FACTS SHOWN 
BY THE CASE, ARE SUCH A PERSON WHO COMES WITHIN THE 
PURVIEW OF THE LEGAL DEFINITIONS OF ALL THESE 
EXCEPTIONS. 

"SO I DON'T MAKE THAT DETERMINATION IF YOU HAVE A 
JURY TRIAL. IT'S THE JURY THAT IS GOING TO MAKE THAT 
DETERMINATION." (R.T. 21-22.) 

NOTE: Go back and read the questions again. Do you 
think the trial judge had any intentions of letting the jury 
determine those questions, as he was leading Wayne to 
believe? According to this appeal brief, his refusal to 
address those issues is contrary to law. It is only fair to the 
San Diego County readers to know that the trial court judge 
was David B. Moon. It would be nice if the people of San 
Diego County knew of this before the next election. 

The trial court's refusal to determine legal 
questions was contrary to the law. Penal Code 
sections 1124 states in mandatory language: "The Court 
must decide all questions of law which arise in the 
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course of a trial." Penal Code section 1126 further 
explains "questions of law are to be decided by the 
court, and questions of fact by the jury." Because 
Mr. Litchford was denied the benefit of the court's 
determination of important questions of law, he 
conducted his defense by relying on his interpretation 
of the law on these critical issues. 

The trial court, in refusing to determine the 
legal issues raised by appellant, indicated the jury 
would be instructed on the law and would be allowed to 
determine many of the issues raised by appellant in 
his pre-trial motions. Mr. Litchford relied on that 
representation and conducted his defense accordingly. 

After presenting his defense, appellant submitted 
several [proposed jury] instructions to the trial 
court for its consideration. Those instructions were 
based on established legal authority, and defined 
crucial terms involved in the charges against Mr. 
Litchford and in the California statutes at issue. 
They were also necessary to properly instruct the jury 
fully on the laws involved and to properly explain the 
law appellant relied on for his defense. 

Appellant sought to have the trial court instruct 
on essential elements of the charges against him. He 
submitted instructions, based on legal authority, 
defining "taxpayer," "taxable income," "direct tax," 
"indirect tax," "excise tax," and "franchise tax." 
(C.T. 177, 178, 179, 180, 181, 183, 184.) He also 
requested instructions explaining that liability in 
statutes must be clearly shown (C.T. 193) and that if 
the jurors doubted whether the defendant was not 
included in the persons required to pay and file tax 
returns, he should be acquitted (C.T. 199). The trial 
court refused all of these instructions. 

The requested instructions went to appellant's 
theory of defense. They would have helped define 
terms according to the revenue codes and decisional 
authority. Moreover, it is reasonably probable that 
with these instructions, the jury would have returned 
not guilty verdicts on some or all of the misdemeanor 
counts. 

227 



THE BIGGEST "TAX LOQPHOLE" OF ALL 

Mr. Litchford made it abundantly clear throughout 
the trial that he believed the state income tax laws 
were being misapplied in his case and that he was "not 
a person taxable under Part 10, which is the personal 
income tax." (R.T. 261.) First, appellant asked the 
trial court to take judicial notice of the 
constitutions of the State of California and of the 
United States of America. (R.T. 269.) Then he 
explained that under the Federal Constitution, there 
are only two classes of constitutional taxation: 
direct and indirect. Direct taxes must be apportioned 
[among the states] ; and indirect taxes must be 
uniformly imposed. (R.T. 269.) Quoting the House 
Congressional Record of March 27, 1943, at page 2580, 
appellant testified he relied on the language therein, 
including: 

"'THE INCOME TAX IS, THEREFORE, NOT A TAX 
ON INCOME AS SUCH. IT IS AN EXCISE TAX 
WITH RESPECT TO CERTAIN ACTIVITIES AND 
PRIVILEGES WHICH IS MEASURED BY REFERENCE 
TO THE INCOME WHICH THEY PRODUCE. THE 
INCOME IS NOT THE SUBJECT OF THE TAX. IT 
IS THE BASIS FOR DETERMINING THE AMOUNT OF 
TAX."' (R.T. 270.) 

The trial court, at appellant's request, also 
took judicial notice of a United States Supreme Court 
case, Brushaber v. Union Pacific Railroad Company, 240 
U.S. 1, that held the income tax was an excise tax, 
not a direct tax. (R.T. 271-272.) Appellant cited 
several other cases of which the trial court took 
judicial notice that supported appellant's position 
that the income tax is an indirect tax, an excise tax, 
on certain activities, and measured by the income 
produced therefrom. (R.T. 272-282.) 

The trial court also took judicial notice of 
cases cited by appellant supporting the proposition 
that excise taxes are taxes on the manufacture, sale 
or consumption of commodities, upon licenses to pursue 
certain occupations, and upon corporate privileges. 
(R.T. 275.) Appellant also explained his belief that 
every person has the right to work and receive income 
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for that labor and that right is not a privilege, and 
is therefore not subject to an excise tax. (R.T. 276.) 

Wayne Litchford testified that the notices he 
received from the State Franchise [Tax] Board included 
the statement that he should contact them if he was 
not liable for the taxes. He had previously testified 
he relied on a federal case, Higley v. The 
Commissioner of Internal Revenue, 69 F.2d 160, at 162-
163, of which the trial court took judicial notice, 
requiring liability for taxation must be clear from 
the statute. (R.T. 279.) 

Mr. Litchford testified he did not consider 
himself to be within the class of "taxpayers" as 
defined in the law, and therefore did not consider 
himself liable for taxes under the income tax 
provisions of the State of California. (R.T. 261, 267, 
269-279.) In support of that proposition, he asked 
the trial court to take judicial notice of the federal 
case, Long v. Rasmussen, 281 Fed. 236. The court took 
judicial notice of that case without objection. In 
pertinent part, the Long court stated that revenue 
laws "relate to taxpayers, and not to [non]taxpayers." 

Mr. Litehford also testified to his belief that a 
residenee, as defined in the eodes, was a situs 
loeation fer a sole proprietorship or a eorporation or 
a business entity that obtains a lieense from the 
State. Therefore, he testified, beeause he had no 
sueh business situs, he did not have a residenee in 
the legally defined sense. (R.T. 287.) 

NOTE: Wayne had also been encouraged by others to use 
some of the frivolous arguments previously mentioned, 
such as being a non-resident (in this case) of the State. 
These, as with all flawed arguments, confused the jury. 
This also took away from Wayne's ability to stay on point 
in trying to force the prosecution to prove, if they could, 
that he was subject to (liable for) a tax. The 
"strikethrough" portion above relates to one of the jury
confusing issues. He eventually abandoned the flawed 
arguments, but they were already in the minds of the jurors. 
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Wayne Litchford, using a chart, testified to his 
belief that the various code sections never 
specifically included him as a person required to pay 
taxes or file a personal income tax return with the 
State of California. (R.T. 290-297.) 

The trial court had a duty to instruct on "the 
general principles of law relevant to the issues 
raised by the evidence." (People v. Sheffield (1985) 
168 Cal.App.3d 158, 163.) As explained by the 
Sheffield court: 

"The general principles of law governing 
the case are those principles closely and 
openly connected with the evidence adduced 
before the court which are necessary for 
the jury's proper consideration of the 
case. [Citations.] At a minimum, it is 
the court's duty to ensure the jury is 
adequately instructed on the law governing 
all elements of the case submitted to it to 
the extent necessary for a proper 
determination in conformity with the 
applicable law. [Citation.]" (Id., People 
v. Iverson (1972), 26 Cal.App.3d 598, 604-
605.) 

It is the duty of the trial court to define the 
offenses for the jury and instruct on the general 
principles of law governing the case. (People v. 
McElheny (1982) 137 Cal.App.3d 396.) General 
principles of law governing the case are those 
principles of law commonly or closely and openly 
connected with the facts of the case. (People v. 
Flannel (1979) 25 Cal.3d 668, 680-681.) 

Courts have acknowledged that the law is filled 
with words, terms and expressions not commonly used in 
every-day English. Terms used and understood in a 
court of law may hold no meaning or a different 
meaning for the average person. For this reason, the 
law has long recognized the court's sua sponte duty to 
give clarifying or amplifying instructions when the 
terms used have a technical meaning peculiar to the 
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law. (People v. Kimbrel (1981) 120 Cal.App.3d 869; 
People v. Anderson (1966) 64 Cal.2d 633.) 

As this Court has previously directed, the trial 
court's primary function "is to explain the applicable 
legal principles in such a way as to focus and define 
the factual issues which the jury must resolve." 
(People v. Thomkins (1987) 195 Cal.App.3d 244, 250.) 
To help jurors do their jobs in the best and fairest 
manner, the trial judge must fully and clearly explain 
the law. (ibid.) In so doing, it is critical that the 
trial court consider those instructions offered by the 
defense in a criminal trial. (Id., at 256.) The trial 
court in the instant case failed to follow this 
mandate. Such failure, according to the Supreme 
Court, is error: 

"Under the case law, it is error to refuse 
to give an instruction requested by a 
defendant which 'directs attention to 
evidence from ... which a reasonable doubt 
of guilt could be engendered.' [Citation]" 
(People v. Hall (1980) 28 Cal.3d 143, 158-
159.) 

Taxpayer, taxable income, direct tax, indirect 
tax, excise tax, and other terms critical to the 
charges against appellant and his defense to those 
charges, are clearly such terms. These terms are 
defined in the law and would not commonly be 
understood in the same manner by lay jurors. It 
should not be expected of a jury to know and 
understand these terms without the court's assistance. 
Yet this court did not provide assistance. Indeed, it 
refused to give the instructions submitted by Mr. 
Litchford. No definitions for these critical terms 
were given, yet the appellant had relied on these 
terms as the crux of his defense and the jury was 
entitled to know the legal definitions of the terms. 
Without the guidance of the court in defining all the 
critical elements of the offense, the jury is on their 
own. Under such circumstances, the jury may 
misunderstand the legal terms and "a defendant may be 
convicted of a crime for which all the elements have 
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not been proven." (People v Geiger (1984) 35 Cal.3d 
510, 522.) 

Wayne Litchford maintained throughout the 
proceedings that he was not a person subject to the 
personal income tax. The giving of legal definitions 
of terms involved in determining who is subject to 
that tax was critical to the theory of his defense. 
The trial court's refusal of such instructions 
effectively removed consideration of that defense from 
the jury. 

If any of the submitted instructions was 
inappropriate in some detail as written, the trial 
court should have tailored the instruction to the 
facts of the case. (People v. Palmer (1984) 154 
Cal.App.3d 79, 86; citing People v. Hall (1980) 28 
Cal.3d 143, 159.) 

The trial court had a duty not to simply reject 
the proffered instructions. If it found any portion 
of any instruction not appropriate, or if it found it 
too lengthy or not clear enough or not entirely 
reflective of the correct state of the law, the court 
had a duty to tailor the instruction to suit the case 
and the evidence presented. The trial court in the 
instant case failed to meet this duty. 

The prejudice resulting from this error is clear. 
The trial court's erroneous refusal of appellant's 
requested instructions effectively withdrew from the 
jury's determination a material issue on which guilt 
was to be determined. The withdrawal of consideration 
by the jury of an essential element of the charged 
offense is per se reversible. (People v. Lemus (1988) 
203 Cal.App.3d 470, 478.) 

An earlier decision of this Court, relying on 
People v. Flannel, reversed a conviction on similar 
grounds. In People v. Speaks (1981) 120 Cal.App.3d 
36, the trial court had refused a defense instruction 
on the requirement of knowledge in receipt of stolen 
property. The Speaks Court noted: 
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substantial evidence, constitutes 
reversible error. The testimony of one 
witness, here, the defendant, may 
constitute substantial evidence [citation] , 
and doubts as to the sufficiency of the 
evidence must be resolved in favor of the 
accused [citation]." (People v. Speaks, 
supra, at 40.) 

Such error is not susceptible to a harmless-error 
analysis. (People v. Lemus, supra, 203 Cal.App.3d at 
478.) The rationale for such a rule is based on the 
seminal case of People v. Modesto (1963) 59 Cal.2d 
722, and its progeny. 

"Reversal is not required because of a 
reasonable probability that in the absence 
of the error the jury would have reached a 
different verdict [citation] , but because 
the defendant has a constitutional right to 
have the jury determine every material 
issue presented by the evidence. 
Regardless of how overwhelming the evidence 
of guilt may be, the denial of such a 
fundamental right cannot be cured by 
article VI, section 4-1/2 [now Art. 6, sec. 
13] of the California Constitution, for the 
denial of such a right itself is a 
miscarriage of justice within the meaning 
of that provision." (Id., at 730.} 

This "Modesto" error occurs whenever the trial 
court's instructional error prevents the jury from 
considering a material issue raised by the evidence. 
(People v. Modesto, supra, 59 Cal.2d at 730; People v. 
Lemus, supra, 203 Cal.App.3d at 480.} Furthermore, 
according to Lemus, the Supreme Court's ruling in 
People v. Lee (1987} 43 Cal.3d 666, expressly left 
intact the per se reversal mandate of People v. 
Modesto in cases where determination of any material 
issue presented by the evidence was removed and such 
issue had not necessarily been decided adversely to 
the defendant. (People v. Lemus, supra, 203 Cal.App.3d 
at 480.) 
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However, should this Court decline to use the per 
se reversal standard of Modesto and Lemus, reversal is 
nevertheless mandated under the Chapman standard of 
review. The issues taken from the jury in this case 
formed the cornerstone of appellant's defense. He had 
relied on the trial court's earlier statement that the 
critical issues would be determined by the jury. 
Refusing the requested instructions, however, made 
that impossible. 

The jury found appellant not guilty of the five 
felony counts of failure to file the income tax 
returns. It is clear the misdemeanor conviction 
rested on the jury's finding that Mr. Litchford was a 
person required to file an income tax return. The 
rejected instructions would have allowed that issue to 
be decided by the jury on other than the presumptive 
basis supplied by the instructions the court did give. 
It is impossible to say the trial court's error was 
harmless beyond a reasonable doubt. 

Reversal is mandated even under a harmless error 
analysis. 

NOTE: For corresponding federal cases relating to issues 
II & III above, see United States v. Bass and United States 
v. Brodie, cited previously. The government must prove 
each essential element. These are Fifth Amendment due 
process issues. The defendant also has a Sixth Amendment 
right to have the jury determine the facts, such as whether 
the government proved that he was a person required to 
make an income tax return. The prosecution never proved 
the essential elements in Wayne's case. 

While Wayne's case is a State case, the legal principles as far as 
the judge addressing the issues of law are the same at federal level. It 
should be noted that winning a State case is considerably more difficult 
because the States do not have a requirement that: "direct taxes shall be 
apportioned among the several States." In State cases, it is more difficult 
to bring in the distinction between the two classes, or bring out the fact 
that a so-called "income" tax is in its nature an excise. The key at State 
level is to go to the subject of the tax and, in California, for example, 
whether the defendant is an "individual taxable under this part". Each 
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State has its own wording for its revenue statutes. The individual must 
look in the revenue statutes of his particular State to find the wording he 
will be dealing with. At any rate, a review of the above portions of 
Wayne's appeal brief will demonstrate that the prosecution never proves 
the essential elements of the alleged crimes. 

Unfortunately, before the court of appeal ruled on Wayne's appeal, 
he died in a plane crash. The State was able to have the case dismissed. 
Wayne was a fine, intelligent young man who was dedicated to forcing 
people who work in government to obey the law. This report of Wayne's 
case will not only help his efforts to be noticed, the information should 
help others who are dedicated to the same principles. 
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CONTROLLING YOUR OWN DEFENSE 

Over the years, I have asked a number of attorneys if they thought 
the federal "income" tax was in the category of a direct tax or indirect tax. 
Most of these attorneys told me they did not know. Those who guessed at 
the answer would guess that it was a direct tax. One attorney who had 
actually been convicted for failure to file income tax returns in the early 
1980's told me he thought it was a direct tax and that he thought most 
attorneys thought the same thing. If I remember correctly, he had argued 
that he wasn't required to file because he did not receive lawful money. 
See flawed argument # 18 in Chapter 7. 

With answers like this from attorneys, who in the world would 
want to trust any of them to be in control of and properly handle a defense 
against charges of allegedly violating the revenue laws? Certainly not me. 
It is my personal belief that an individual, especially regarding a so-called 
"tax" case, is generally better off to know his substantive issues 
thoroughly and to control his own defense, as did Wayne Litchford. 

A particular case which should lend support to the above 
statement, is the case of an attorney who had practiced law for 30 years 
and who was indicted in 1991 for failure to file and attempted tax evasion. 
He did not know much about the so-called "income" tax or the Internal 
Revenue Code. He had been a criminal defense attorney, a prosecutor and 
even a judge. One thing he had never been before was a defendant. 
Having been introduced to some of my previous writings on the subject, 
he started to use the same defense strategy that is explained in this book. 
However, upon the advice of several attorneys and other individuals, he 
decided to argue that he was not required to file because the 1040 
instruction book did not have an OMB number. See flawed argument #13 
in Chapter 7. 

Later, he called me up from his place of incarceration and told me 
that he had put on a terrible defense. He told me to keep doing what I was 
doing because my defense strategy was not only the simplest one to use; it 
was the only one to use. 

This attorney also told me that an individual should be able to rely 
on the assistance of an attorney for procedural matters, but for the 
substantive part of the defense, the individual should rely upon himself. 
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Here was a man who was truly speaking from personal experience. This is 
advice worth considering, especially regarding the so-called "income" tax. 

But how does one control his own defense? If he allows an 
attorney to represent him, the attorney will handle the defense the way the 
attorney wants, and not the way the defendant wants it handled. The 
defendant loses control over his own defense. There have been too many 
defendants who have learned this lesson the hard way. 

The judges are very reluctant to let a defendant know that he has 
the right to control his own defense and at the same time have assistance 
of counsel. The judges will tell the individual that he can either represent 
himself or have an attorney to represent him. Unless an individual is 
familiar with case law on the subject, the judge will be able to convince 
the individual that he only has the choice of going it alone or having an 
attorney take charge of the case. This type of deception should never 
happen in America's courtrooms, but it does. 

Nevertheless, individuals who have pressed the issue, and 
understand case law on the subject, have been able to control their own 
defenses and still have assistance of counsel, just as Wayne Litchford was 
able to do. 

Before we get into case law on the subject, there are certain 
important points that need to be made. An individual cannot represent 
himself and at the same time have an attorney represent him. These are 
deemed to be disjunctive rights. There can only be one person in charge. 
Also, an individual layman cannot be co-counsel in his own defense. This 
is often referred to as hybrid counsel. 

While the courts refer to an individual as representing himself, or 
self-representation, I think the message is clearer if an individual demands 
his right to defend himself; his right to control his own defense, and at the 
same time, demands his right to assistance of counsel. Also, I believe the 
individual should use the phrase in propria persona (pro per) instead of 
prose. Prose indicates the individual is representing himself, while pro 
per indicates the individual is defending himself in his own person. 

This brings us to the true meaning of the Sixth Amendment's 
guarantee of assistance of counsel, which is also considered to be 
embraced in the due process clause of the Fourteenth Amendment. As 
you will see, the United States Supreme Court has ruled that an individual 
has a constitutionally protected right to control his own defense. Does this 
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mean that an individual must waive his right to assistance of counsel as 
guaranteed by the Sixth Amendment in order to maintain his right to 
control his own defense? Can an individual be forced to waive one 
constitutionally protected right in order to exercise another? Not hardly! 

The following sample document is provided to give the reader a 
tool to use to notify the court that he demands the right to control his own 
defense and also his right to assistance of counsel. It is probably best to 
submit this Notice in the form of a regular court pleading and file it with 
the court clerk. If, for some reason, the court clerk will not allow this 
Notice to be filed, the next best option is to send it to the judge by certified 
mail with the judge's name on it. Either way, the judge is put on notice. 

SPECIAL APPEARANCE 
JUDICIAL NOTICE 
DEMAND FOR RIGHTS 

Comes now the Accused in the above styled cause, appearing 
specially and not generally, providing Notice to this court that the Accused 
demands his constitutionally secured rights to defend himself and to also 
have competent, meaningful and effective assistance of counsel. 

The Accused has never waived his right to defend himself. The 
Accused demands his right to preserve actual control over his case. This is 
the core of the Faretta right. McKaskle v. Wiggins, 465 U.S. 168, 178 
(1984). 

The Accused is not an attorney and does not intend to represent 
himself as an attorney. The Accused intends to defend himself and also 
demands his Sixth Amendment right to assistance of counsel. 

The Accused has never waived his Sixth Amendment right to 
assistance of counsel, and notices the court accordingly. 

Here, it is well to note that the Sixth Amendment does not even 
mention representation by counsel, or co-counsel, or advisory counsel, or 
standby counsel, or hybrid counsel. It speaks of assistance of counsel, 
and an assistant, no matter how expert, is still an assistant. Faretta v. 
California, 422 U.S. 806, 820 (1975). 

The Accused informs this court that he does not want to proceed 
all alone, without any counsel at all, without the assistance of subordinate 
counsel to help him. It is expected that the Accused will not be forced to 
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waive his right to defend himself (Farella, supra) in order to exercise his 
Sixth Amendment right to assistance of counsel. Although in a different 
context, in Simmons v. United States, 390 U.S. 377, 394 (1968), the 
United States Supreme Court found it intolerable to force an accused to 
waive one constitutional right in order to enjoy another. 

In these circumstances, we find it intolerable that one 
constitutional right should have to be surrendered in order 
to assert another. 
Simmons v. United States, 390 U.S. 377, 394 (1968). 

It is further expected that the Accused will have meaningful and 
effective assistance of counsel at each and every step of any and all 
proceedings in order that he will not be denied due process. 

He requires the guiding hand of counsel at every step in the 
proceedings against him. 
Powell v. Alabama, 287 U.S. 45, 69 (1932). 

The Accused cautions this court against misconstruing his 
discussion regarding assistance of counsel. The Accused is not talking 
about representation by counsel, or co-counsel, or advisory counsel, or 
standby counsel, or hybrid counsel. The Accused focuses the court's 
attention upon the Sixth Amendment's assistance ofcounsel, because that 
is what that Amendment expressly guarantees. 

The Counsel Clause itself, which permits the accused "to 
have the Assistance of Counsel for his defence," implies a 
right in the defendant to conduct his own defense, with 
assistance at what, after all, is his, not counsel's trial. 
McKask/e v. Wiggins, 465 U.S. 168, 174 (1984). 

First, the pro se defendant is entitled to preserve actual 
control over the case he chooses to present to the jury. This 
is the core of the Farella right. 
McKask/e v. Wiggins, supra, at 178. 

The Accused further cautions this court against misconstruing his 
discussion regarding assistance of counsel as if it were a demand for 
hybrid counsel. The Accused is not demanding a "right" to self
representation and also a right to be represented by an attorney. The 
"right" to self-representation and the "right" to representation by counsel 
would be construed to be disjunctive rights. United States v. Daniels, 572 
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F.2d 535, 540 (5th Cir. 1978). However, the right to defend one's self as 
well as the right to assistance of counsel ARE NOT disjunctive rights. 

The assistance of counsel provision of the Sixth Amendment is 
meant to be available as a defense tool to supplement the natural right to 
defend one's self. 

For example, Thomas Paine, arguing in support of the 1776 
Pennsylvania Declaration of Rights, said: 

"Either party ... has a natural right to plead his own cause; 
this right is consistent with safety, therefore it is retained; 
but the parties may not be able, ... therefore the civil right 
of pleading by proxy, that is, by a council, is an appendage 
to the natural right of [self-representation] .... " Thomas 
Paine on the Bill of Rights, 1777, reprinted in 1 Schwartz 
316. 
Faretta, v. California, 422 U.S. 806, 830, n. 39 (1975). 

The Accused has more constitutionally secured rights than just a 
choice of either going it alone without the assistance of counsel (in order 
to maintain his Sixth Amendment (Faretta) right to defend himself), or 
waiving both rights by acquiescing to the appointment of counsel to 
represent him, and thus allowing court-appointed counsel to become 
master of the case as opposed to being the assistant. The express language 
of Faretra, supra, (along with McKaskle v. Wiggins, previously cited) 
clearly shows that the right to defend one's self is a coexistent right 
guaranteed by the Sixth Amendment; and not merely one of two 
disjunctive rights created by statute. Faretta clearly shows that the right to 
defend one's self is to be supplemented by assistance of counsel; not 
replaced by counsel. 

The Sixth Amendment does not provide merely that a 
defense shall be made by the accused; it grants to the 
accused personally the right to make his defense. It is the 
accused, not counsel, who must be "informed of the nature 
and the cause of the accusation," who must be "confronted 
with the witnesses against him," and who must be accorded 
"compulsory process for obtaining witnesses in his favor." 
Although not stated in the Amendment in so many words, 
the right to self-representation [sic] [right to defend one's 
self)-to make one's own defense personally-is thus 
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necessarily implied by the structure of the Amendment. 
The right to defend is given directly to the accused; for it is 
he who suffers the consequences if the defense fails. 

The counsel provision supplements this design. It speaks 
of the "assistance" of counsel, and an assistant, however 
expert, is still an assistant. The language and spirit of the 
Sixth Amendment contemplates that counsel, like other 
defense tools guaranteed by the Amendment, shall be an 
aid to a willing defendant-not an organ of the State 
interposed between an unwilling defendant and his right to 
defend himself personally. To thrust counsel upon the 
accused, against his considered wish, thus violates the logic 
of the Amendment. In such a case, counsel is not an 
assistant, but a master; and the right to make a defense is 
stripped of the personal character upon which the 
Amendment insists. It is true that when a defendant 
chooses to have a lawyer manage and present his case, law 
and tradition may allocate to the counsel the power to make 
binding decisions of trial strategy in many areas. [Citations 
omitted.] This allocation can only be justified, however, by 
the defendant's consent, at the outset, to accept counsel as 
his representative. An unwanted counsel "represents" the 
defendant only through a tenuous and unacceptable legal 
fiction. Unless the accused has acquiesced in such 
representation, the defense presented is not the defense 
guaranteed him by the Constitution, for, in a very real 
sense, it is not his defense. 

The Sixth Amendment, when naturally read, thus implies a 
right of self-representation [sic] [right to defend one's 
self]. This reading is reinforced by the Amendment's roots 
in English history. 

In the long history of British criminal jurisprudence, there 
was only one tribunal that ever adopted a practice of 
forcing counsel upon an unwilling defendant in a criminal 
proceeding. The tribunal was the Star Chamber. 
Faretta, supra, 819-820. 
(Emphasis and explanation added.) 
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Thus, both the right to defend one's self and the right to assistance 
of counsel are rights guaranteed by the Sixth Amendment. The United 
States Supreme Court, in Faretta, supra, has clearly shown that the 
assistance of counsel provision of the Sixth Amendment supplements the 
Sixth Amendment's design for an individual to defend himself. Thus, the 
two rights are not disjunctive, but rather the two rights are clearly 
concurrent rights, to be simultaneously exercised and enjoyed together. 

A review of case law shows that in many cases the defendants have 
wanted both to ~resent themselves as well as having an attorney 
represent them. In such cases, both the State and federal courts have 
construed the "or" language of the federal statute, 28 U.S.C. 1654, .as.if it 
merely gives an accused a choice between going it alone without counsel 
(in order to maintain his natural right to defend himself), or acquiescing to 
the appointment of counsel to represent him; thus allowing the court
appointed counsel to become the master of the case as opposed to being 
the assistant. 

In all courts of the United States the parties may plead their 
own cases personally or by counsel. 
28 u.s.c. 1654. 

In cases, such as this instant case, where an accused is demanding 
his natural right to defend himself and his Sixth Amendment right to 
assistance of counsel, the unwarranted reliance upon the "or" language of 
28 U.S.C. 1654 (in order to "justify" forcing an accused to make a choice 
between one constitutionally secured right QI another, but not both) 
demonstrates that some courts ignore the history of 28 U.S.C. 1654. The 
origin of 28 U.S.C. 1654 is Section 35 of the Judiciary Act of 1789, 1 Stat. 
73, 92, enacted by the First Congress and signed by President George 
Washington one day before the Sixth Amendment was enacted. Faretta, 
supra, at 812-813 . 

. . . in all courts of the United States, the parties may plead 
their own causes personally or by the assistance of . 
counsel. 
I Stat. 73, 92 (in Part); also, Faretta, supra, at 812-813. 
(Emphasis added.) 

In spite of the fact that the word "assistance" has been omitted 
from the present-day 28 U.S.C. 1654, the Accused submits that the 
intentions of George Washington and the Congress which enacted the 
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original statute in 1789 is still the substance of the present-day statute, and 
the Accused in this instant case challenges any claim to the contrary. 
Since the Sixth Amendment adequately secures the right to assistance of 
counsel, the word "assistance" in the statute became redundant after the 
enactment of the Sixth Amendment, and could, therefore, reasonably be 
omitted from the statute, at a time when the statutes were re-codified, 
without any change in substance. 

In other words, the intention of the founding fathers, as expressed 
in both 1 Stat. 73, 92 and the Sixth Amendment (that an accused may 
plead his own cause personally or by the assistance of counsel) is still 
substantially the same today as it was in 1789; and, 

... an assistant, however expert, is still an assistant. 
Faretta, supra, at 820. (Emphasis added.) 

Even Justice Marshall, in the dissenting opinion in Kentucky v. 
Stincer, 482 U.S. 730, at 753 (1987), recognized that if an accused asserts 
his right to control his own defense under Faretta, it would not be 
constitutionally defensible to force him to waive his right to assistance of 
counsel. 
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Had respondent invoked his Sixth Amendment right of self
representation and appeared pro se, there would be little 
doubt that he would have been entitled to attend the 
competency hearing and cross-examine the child witnesses. 
[followed by citing Faretta, supra, at 819.] 

A defendant who represents himself is "entitled to as much 
latitude in conducting his defense as we have held is 
enjoyed by counsel vigorously espousing a client's cause. 
In re Little, 404 U.S. 553, 555 (1972). Given these well
founded constitutional pronouncements, today's decision 
may create for the criminal defendant a difficult dilemma: a 
choice between continuing to exercise his right to 
assistance of counsel, thereby being excluded from the 
competency hearing, and appearing pro se so that he may 
be in attendance at this critical stage of his trial. This court 
has on occasion held that a forced choice between two 
fundamental constitutional guarantees is untenable, see 
Simmons v. United States, 390 U.S. 377, 394 (1968) 
(defendant's testimony in support of motion to suppress 
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evidence under the Fourth Amendment may not, under the 
Fifth Amendment, be admitted over objection at trial as 
evidence of defendant's guilt). Today's decision neglects 
the serious question whether this choice is constitutionally 
defensible. 
Kentucky v. Stincer, 482 U.S. 730, 753 (1987). 

The Accused is not representing himself as if he were an attorney, 
but defending himself in his own proper person, and the Accused is 
demanding assistance of counsel as opposed to representation by counsel. 
The Accused has not waived any of his rights. The Accused is defending 
himself (under Faretta) in his own proper person and demands his Sixth 
Amendment right to assistance of counsel. 

The courts have found a solution to the dilemma demonstrated in 
Kentucky v. Stincer, supra. 

Of course, a State may-even over objection by the 
accused-appoint a "standby counsel" to aid the accused if 
and when the accused requests help, and to be available to 
represent the accused in the event that termination of the 
defendant's self-representation is necessary. See United 
States v. Dougherty, 154 U.S. App. D.C. 76, 87-89, 473 
F.2d 1113, 1124-1126. 
Faretta, supra, at 835, fn. 46. 

Given the general likelihood that pro se defendants have 
only rudimentary acquaintanceship with the rules of 
evidence and courtroom protocol, a measure of 
unorthodoxy, confusion and delay is likely, perhaps 
inevitable, in pro se cases. The energy and time toll on the 
trial judge, as fairness calls him to articulate ground rules 
and reasons that need not be explained to an experienced 
trial counsel, can be relieved, at least in part, by 
appointment of amicus curiae to assist the defendant. If 
defendant refrains from intentionally obstructive tactics, 
amicus would be available to provide advice on procedure 
and strategy. 
United States v. Dougherty, 473 F.2d 1113, 1124-1125 
(D.C. Cir. 1972). 
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[W]e suggest that the district courts would be well advised 
to offer as an alternative to an indigent defendant who 
wishes to proceed pro se the assistance of appointed 
counsel available as a resource to the extent that the 
defendant may wish to make use of his services. Such 
assigned counsel would be available at least to meet with 
the prosecuting attorney, to see that discovery procedures 
are followed and necessary motions are made, to confer 
with the defendant, to be present in the courtroom during 
trial, and otherwise to do those things which the defendant 
is unable to do for himself. 
United States v. Spencer, 439 F.2d 1047, 1051 (2nd Cir. 
1971). 

For his technical legal knowledge, as such, was not relevant 
to an assessment of his knowing exercise of the right to 
defend himself. 
Faretta, supra, at 836. 

Under the rule we announce today, every judge will know 
when the trial of a misdemeanor starts that no 
imprisonment may be imposed, even though local law 
permits it, unless the accused is represented by counsel. 
Argersinger v. Hamlin, 407 U.S. 25, 40 (1971). 

Again, Accused stresses the fact that he has not waived any of his 
rights, including, but not limited to his right to control his own defense 
under Faretta, and his Sixth Amendment right to assistance of counsel. 
This notice has been prepared without the assistance of counsel and is 
subject to whatever corrections are found necessary if and when court
appointed counsel so recommends. 

Signed: --"d ... a=te.__ __ 
Printed name 
In propria persona 
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Many people are afraid to control their own defense. This is 
mainly because they do not know trial procedure. It is not as difficult as 
one might think. The attorney who called me from his place of 
incarceration put it quite simply. First you tell them what you are going to 
tell them (opening statement). Then you tell them (main part of trial). 
Then you tell them what you told them (closing arguments). A review of a 
court transcript in a tax case will give the reader a pretty good idea of the 
step-by-step process of such trials. From there, he can formulate his own 
defense strategy to fit in with the step-by-step process. He may need some 
outside help in structuring the questions for the prosecution witnesses, 
structuring his own testimony, and also some help in dealing with court
appointed counsel. But these are problems that can be and have been 
overcome. 

If court-appointed counsel does not know the difference between a 
direct tax and an indirect tax, or does not know if the tax is direct or 
indirect, he certainly is not going to be much help in structuring a proper 
defense. From my observations of tax cases handled by attorneys, it 
seems the attorneys put the emphasis on the good-faith belief defense 
without forcing the government to prove the other elements of the alleged 
crime. It seems to me that the message sent to the jurors by the attorney is 
that his poor dumb client just didn't know any better. An individual who 
handles his own defense, has studied the court cases upon which he relies, 
and firmly believes in what he is doing, is going to send a much better 
message to the jurors. The jurors, like most Americans, are rooting for the 
underdog. A reasonable, well-founded defense, put on by an individual in 
his own proper person (as opposed to having an attorney speak for him) 
will give the jurors an opportunity to be reasonable and fair with someone 
they have more or less become acquainted with. 

Attorneys, however, can certainly be of help in wading through the 
court procedures. This is what attorneys are trained for. I would never 
suggest that a person go forward without assistance of counsel, unless a 
judge gives him no choice. But this would be a reversible error on the part 
of the judge. I would also Jlllll suggest an individual allow a judge to 
shove an attorney down his throat. 

There are other good reasons for an individual to control his own 
defense. Because he is the one talking to the jury, the jurors get a better 
chance of knowing him and feeling the sincerity of his belief. This is 
much better than sitting at the defense table looking like a dunderhead 
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who has to have someone else to speak for him. The most important 
reason for controlling one's own defense is that he gets to make all the 
decisions and still have the advice of counsel. 

It should be pointed out that if a person wants to be able to talk the 
talk and walk the walk with the judge on the issue of exercising both 
rights, he is going to have to have studied the cases relating to this issue. 
lfhe adequately studies these cases, he will probably know the issue better 
than the judge or the public defender. lfhe doesn't, the judge and a public 
defender will be able to walk all over him. It should be noted that judges 
are just former attorneys who have obtained political appointments. I 
believe that most attorneys and judges either do not know that an 
individual has a right to defend himself with assistance of counsel, or they 
pretend not to know. 

STATE LEVEL CASES 

For State cases on this issue, a person can go to a law library and 
look in an annotated version of his State Constitution under the assistance 
of counsel clause. Here, he will find a list of State cases relating to this 
issue. 

Below are case citations from California courts. You will find 
from these cases that often times the individual did not really know what 
to ask for. Also notice the date of each case. As time has passed, the 
courts have recognized more of an individual's rights. 
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Whether or not a defendant is competent to act as his own 
lawyer is irrelevant 
Curry v. Superior Court (1977) 75 Cal.App.3d 221, 227. 

On June 8, 1982, the date of his initial appearance in 
superior court, defendant filed a written motion in propria 
persona asking to be appointed cocounsel so he could 
"assist the Chief-Attorney in matters of pretrial motions 
and trial strategy" and "locate and contract various defense 
witnesses." In support, defendant cited Faretta v. 
California (1975) 422 U.S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 
562, which holds that an accused has a constitutional right 
to represent himself. However, defendant stressed in his 
motion he had no desire to proceed in propria persona or to 
act as chief counsel for the defense. 
People v. Andrews (1989) 49 Cal.3d 200, 218. 
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As stated earlier, a layman is not allowed to act as co-counsel in 
his own case. There can be only one person in charge. 

The People concede that the trial judge erred in ruling that 
California law does not permit the appointment of advisory 
counsel. 
People v. Bigelow (1984) 37 Cal. 3d 731,742. 

(I)n Faretta v. California (1975) 422 U.S. 806, 95 S.Ct. 
2525, 45 L.Ed.2d 562, the Supreme Court established the 
constitutional right of a defendant to represent himself, it 
carefully added that: "Of course, a State may-even over 
objection by the accused-appoint a 'standby counsel' to 
aid the accused if and when the accused requests help, and 
to be available to represent the accused in the event that 
termination of the defendant's self-representation is 
necessary." (P. 835, fn. 46, 95 S.Ct. p. 2541, fn. 46.) 
Faretta cited United States v. Dougherty (D.C. Cir. 1972) 
473 F.2d 1113, 1125, in which the court recommended the 
"appointment of an amicus curiae to assist the defendant"; 
Dougherty in turn cited United States v. Spencer (2d Cir. 
1971) 439 F.2d 1047, 1051, which recommended offering 
defendant "the assistance of appointed counsel available as 
a resource to the extent that the defendant may wish to 
make use of his services." 
People v. Bigelow, supra, at 742-743. 

*The denial of the ri~ht to SlllPOinted counsel is pr«iudicial 
per se. (Holloway v. Arkansas, 435 U.S. 475, 489 (1978). 
The erroneous denial of the ri~ht of self-representation is 
alsQ_reyersible error. (People v. Joseph, 34 Cal.3d 936, 
946-948 (1983) and cases there cited.) 
People v. Bigelow, supra, at 744. (Emphasis added.) 

It is not required that the defendant be competent to serve 
as counsel; "his technical legal knowledge, as such, [is] not 
relevant to an assessment of his knowing exercise of the 
right to defend himself' (Faretta v. California, supra, 422 
U.S. at p. 836, 95 S.Ct. at p. 2541); the defendant "need not 
pass a 'mini-bar examination"' in order to represent 
himself. (People v. Joseph (1983) 34 Cal.3d 936, 943, 196 
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Cal.Rptr. 339, 671P.2d843 (1983).) 
People v. Doane (1988) 200 Cal.App.3d 852, 860. 

The record indicates that an unequivocal assertion of 
appellant's desire to proceed pro se was made well in 
advance of trial. As a result, the denial of that motion 
constituted error. Since the erroneous denial of a timely 
proffered Faretta motion is reversible per se, the judgment 
of conviction must be set aside. 
People v. Joseph (1983) 34 Cal.3d 936, 939. 

One need not pass a "mini-bar examination" .... 
People v. Joseph, supra, at 943. 

As the excerpt quoted from the transcript indicates, the trial 
judge recognized that the appellant proffered two separate 
motions, one to relieve Attorney Armstrong and the other 
to represent himself. The latter was heard after the former 
was granted. At that time, appellant made it clear that he 
and he alone "want[ed] to put on the defense .... " 

It should be noted that these two motions are fundamentally 
different. Whether a motion to relieve counsel should be 
granted depends not on whether an accused possesses the 
capacity to waive counsel, but rather on whether "failure to 
do so [appoint substitute counsel] would substantially 
impair or deny the right to assistance of counsel . . " 
(People v. McKenzie (1983) 34 Cal.3d 616, 629). 
People v. Joseph, supra, at 944, fn. 3. 

These principles compel the conclusion that a trial court's 
error in denying an accused the opportunity to plead his 
own cause cannot be rectified by a "Monday morning 
quarterback" determination that no prejudice ensued by 
forcing an accused to go to trial represented by counsel. 
Any rule which purported to assess the quality of a would
be Faretta accused's representation by the harmless error 
standard would inevitably erode the pro se right itself. 
Moreover, an assessment of why or how an accused's trial 
was disadvantaged by injecting an undesired attorney into 
the proceeding would require an impossibly speculative 
comparison between the accused's undisclosed pro se 
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strategy and that of counsel. No appellate court can or 
should engage in that kind of analysis when such 
fundamental rights hang in the balance. 
People v. Joseph, supra, at 946. 

"Whether or not a defendant is competent to act as his own 
lawyer is irrelevant. 
People v. Kurbegovic (1982) 138 Cal.App.3d 731, 755. 

Moreover, we do not confront some of the other imaginable 
situations in which a defendant is competent under section 
1368 but, perhaps, not mentally competent to waive 
counsel, and the only California case on this issue appears 
to conclude that "competency to waive counsel" is not a 
different and higher standard from "competency to stand 
trial" (People v. Zatko (1978) 80 Cal.App.3d 534 [145 
Cal.Rptr. 643]). 
People v. Kurbegovic, supra, at 756. 

"Advisory" counsel, however, generally refers to an 
attorney who assists a litigant representing himself in a 
variety of ways, and Faretta, supra, doesn't address the 
issue at all, commenting only on "standby" counsel. ... 
People v. Kurbegovic, supra, at 757. 

Except in certain situations not here pertinent, a court 
cannot force a competent defendant to be represented by 
counsel. 
People v. Mattson (1959) 51 C.2d 777, 788-789. 

[C]ourt may appoint substitute counsel at defendant's 
request if it is shown that failure to do so would 
substantially impair or deny the right to assistance of 
counsel. 
People v. McKenzie, (1983) 34 Cal.3d 616, 629. 

The right to counsel, unlike the right to self-representation, 
cannot be waived by a failure to assert such a right; "the 
right to be furnished counsel does not depend on a request". 
People v. McKenzie, supra at 636. 

In People v. Reason (1975) 37 N.Y.2d 351 [372 N.Y.S.2d 
614, 334 N.E.2d 572], the New York Court of Appeals held 
that Westerbrook v. Arizona, supra, 384 U.S. 150 (1966), 
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did not require a trial court to make a finding as to the 
defendant's mental competency to waive counsel and to 
proceed pro se under Faretta. The court said a finding that 
Reason was mentally competent to stand trial, together with 
a record showing the defendant's awareness of the risks and 
consequences of self-representation, was sufficient to show 
that the trial court properly allowed the defendant to waive 
counsel and conduct his own defense. 
People v. Zatko (1978) 80 Cal.App.3d 534, 542-543. 

For dealing with a public defender's office, people in California 
should look up and study thoroughly the case of Chalejf v. Superior Court 
for Los Angeles County (1977) 69 Cal.App.3d 728. 

It also should be pointed out that in California, about the first thing 
a public defender tries to do is to get the individual to sign a "Waiver of 
Rights" form, whereby the individual would be waiving a rather long list 
of rights. I find this despicable. Here, the individual is expecting the 
public defender to protect his rights and the public defender is trying to get 
the individual to waive his rights. People who know better do not sign this 
form. Most people would not care if this happens just to the criminal. But 
this happens to everyone who goes to a public defender. It happens to the 
single mother who has been falsely accused of abusing her children. It 
happens to the hard working father who just happens to look like the guy 
who robbed the liquor store. Once the rights are waived, there is no 
getting them back. The general public believes there are some serious 
problems with our justice system. This is one of them. If we are going to 
have a good justice system, the public is simply going to have to become 
more knowledgeable. 

Another "roadblock" in getting the courts to appoint counsel is the 
position that the court does not have to appoint counsel if the individual 
can afford his own. Often, the individual is requested to complete a form 
showing his financial condition ~ his request for counsel is 
considered. Without going into a long discussion on this subject, I will 
simply present the following questions. Can one be forced to reveal his 
personal information without the assistance of counsel to advise him? Is 
this not forcing him to waive his Fourth, Fifth, Sixth and Ninth 
Amendment protected rights? 

Can the court force him to provide the information before he has 
had counsel to assist him in determining if the indictment, information or 
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complaint is valid? If the document is not valid, does the court have 
authority Gurisdiction) over the person or authority Gurisdiction) to 
proceed any further? 

If the individual does provide his financial information, will the 
"government" have access to this information which may later be used 
against him? Even ifthe individual provides the information, what are the 
odds that he has enough funds to take his case to the United States 
Supreme Court if necessary? 

These seem to be good questions to present to the court. Since the 
courts seem to be reluctant to address issues presented by the pro per 
individual (in propria persona), the only viable alternative seems to be a 
tenacious refusal to provide any information in absence of meaningful and 
effective assistance of counsel, and a tenacious determination to retain all 
rights and waive none. 

It must be remembered that you have a right of assistance of 
counsel at every step in the proceedings. See Faretta, supra, at 833, n. 43; 
and Powell v. Alabama, supra, at 69. This would mean that you have a 
right to counsel before you could possibly be forced (legally) to discuss 
your ability to pay. 

Besides, if the individual would create any lawful debt as a result 
of being provided assistance of counsel, and if the individual has the 
ability to pay such debt when the case is concluded, the court would 
certainly have the power to collect. If, on the other hand, the individual 
could not afford to pay such debt, he would not have been able to afford 
counsel in the first place. In other words, there seems to be no valid 
reason to acquiesce to the jurisdiction of the court by signing its forms or 
providing financial information when the court has just as much power to 
collect any lawful debt as the individual has the ability to pay. 

In fact, prior to 1990, the California Penal Code, section 987 .8, 
provided that the court could hold a hearing at the conclusion of the 
criminal proceedings to determine the defendant's ability to pay. This 
section certainly seemed to lend support to the position that there is plenty 
of time to figure out any lawful debt and ability to pay after the case is 
concluded. In spite of the fact this Code section has been reworded, I do 
not believe the courts are justified in pressuring the individual to provide 
financial information before it is established that there is a lawful debt. 
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There are a number of reasons that can be given the judge for not 
obtaining counsel. An individual can simply convince the judge that he 
does not have the ability to pay for an attorney, if that is the case. An 
individual can state that he cannot find an attorney who will provide him 
with assistance of counsel, as opposed to representation by counsel. And, 
the Sixth Amendment is not conditional. It is not based on an individual's 
financial ability to pay. 

Sometimes a court will pretend that the individual has waived his 
right to counsel. We can, therefore, end this chapter with one final court 
citation. 

254 

It has been pointed out that "courts indulge every 
reasonable presumption against waiver" of fundamental 
constitutional rights and that we "do not presume 
acquiescence in the loss of fundamental rights." A waiver 
is ordinarily an intentional relinquishment or abandonment 
of a known right or privilege. 
Johnson v. Zerbst, 304 U.S. 458, 464 (1937). 



Chapter 10 

CHALLENGING THE INDICTMENT 

Charges for allegedly violating the federal revenue laws are 
brought by indictment by a grand jury in felony cases as well as cases 
which include both felony and misdemeanor charges. For misdemeanor 
cases only, the charges are brought by an information filed by the United 
States Attorney. In State cases, the charges are usually brought by 
complaints filed by the district attorney. If you check the terms 
"indictment", "information" and "complaint" in a Black's Law Dictionary, 
you will find they all have similar requirements. In order to be valid, they 
all must state facts charging an offense. 

For example, if an indictment charged a man with bank robbery, 
but failed to allege that he had robbed a particular bank, the indictment 
would not state sufficient facts charging an offense. 

In federal "tax" cases, however, the so-called "indictments" do not 
name any subject of any tax, and they do not state any law that requires a 
return to be made by the individual or that requires the individual to pay; 
i.e., these indictments even fail to char~e an offense. They are all based on 
the mere assumptions that everyone who has earnings is required to file 
income tax returns and pay. A sample indictment reads as follows. 

THE INDICTMENT 

COUNT ONE: (Title 26 U.S.C. 7201) 

The Grand Jury charges: 

During the calendar year 1985, John Doe, defendant herein, then a 
resident of Somewhere, California, had and received income in the sum of 
$33,927.42; that upon said income there was owing to the United States of 
America an income tax of $6,549.00; that well-knowing and believing the 
foregoing facts, John Doe, on or about the 15th day of April, 1986, in the 
Northern District of California, did willfully attempt to evade and defeat a 
large part of the income tax due and owing by him to the United States of 
America for the calendar year 1985 by (1) failing to make an income tax 
return on or before April 15, 1986, as required by law, to any proper 
officer of the Internal Revenue Service, (2) by failing to pay to the Internal 
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Revenue Service said income tax, and (3) by filing with his employer 
during the calendar year 1985, in the Northern District of California, a 
Form W-4, Employee's Withholding Allowance Certificate, in which he 
falsely claimed that he was exempt from income tax withholding 
requirements. 

In violation of Title 26, United States Code, Section 7201. 

COUNT TWO: (Title 26 U.S.C. 7203) 

The Grand Jury Charges: 

During the calendar year 1986, John Doe, defendant herein, then a 
resident of Somewhere, California, had and received gross income of 
$32,772.53; that by reason of such gross income he was required by law, 
following the close of the calendar year 1986, and on or before April 15, 
1987, to make an income tax return to the District Director of the Internal 
Revenue Service for the Internal Revenue District of Sacramento, at 
Sacramento, California, or to the Director, Internal Revenue Service 
Center, at Ogden, Utah, or other proper officer of the United States, stating 
specifically the items of his gross income and any deductions and credits 
to which he was entitled; that well-knowing and believing all of the 
foregoing, he did willfully fail to make an income tax return to said 
District Director of the Internal Revenue Service Center, to said Director 
of the Internal Revenue Service Center, or to any other proper officer of 
the United States. 

In violation of Title 26, United States Code, Section 7203. 

Below, is a sample of a Notice of Motion and Motion to Dismiss 
the above indictment for your review. It should be noted that no court has 
jurisdiction (authority) to hold a trial, or to hold an individual for trial, 
based on an invalid indictment. Failure to object to an invalid indictment 
is to give tacit acceptance that the indictment is valid. If an individual 
silently accepts the invalid indictment, he is silently acknowledging that 
he is subject to (liable for) the purported tax in question. 

You will also notice that this Notice of Motion and Motion to 
Dismiss below is submitted by special appearance, which is to give the 
court just enough jurisdiction to test the sufficiency of the indictment. The 
Motion to Dismiss is fairly self-explanatory. 
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[USE FEDERAL PLEADING FORM.] 

NOTICE OF MOTION AND MOTION TO DISMISS 

TO: The United States of America, Plaintiff, and to the United States 
Attorney, Counsel for Plaintiff. 

PLEASE TAKE NOTICE that on July 3, 1991at10:00 A.M. or as 
soon thereafter as counsel may be heard, in the courtroom of the 
Honorable Whats Hisname, the Accused, John Doe, who is improperly 
designated as a defendant in the above entitled matter, will move the court 
for an order dismissing both counts of the indictment herein for failure to 
contain the elements of the offense intended to be charged and sufficiently 
apprise the Accused of what he must be prepared to meet. 

This motion will be based on this Notice of Motion and 
attachments thereto, the Memorandum of Points and Authorities in support 
thereof and the record, papers and files in the above-entitled matter. 
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[USE FEDERAL PLEADING FORM.] 

MOTION TO DISMISS 

COMES NOW the Accused, John Doe, appearing specially and not 
generally, and moves this court pursuant to Rule 12(b)(2) of the Federal 
Rules of Criminal Procedure to dismiss the instant case on the following 
grounds: 

1. The indictment fails to set forth any statute, if any such statute exists, 
which makes the Accused subject to (liable for) any tax whatsoever. 

2. The indictment fails to set forth any statute, if any such statute exists, 
which requires the Accused to pay any tax whatsoever. 

3. The indictment fails to set forth any statute, if any such statute exists, 
which requires the Accused to make a tax return of any kind 
whatsoever. 

4. The indictment fails to set forth any statute, if any such statute exists, 
which imposes a tax on either people, or property, or activities (or 
events, incidents or occasions). 

5. The indictment merely indicates the penalty statutes under Title 26 
U.S.C. Sections 7201 & 7203, which merely state the penalties for 
violations of unspecified portions of Title 26. 

6. The defects in this indictment cannot be cured by a bill of particulars. 

WHEREFORE, the Accused requests this Honorable Court to 
dismiss the indictment for failure to state sufficient facts charging an 
offense. 

Dated: June 20, 1991 Isl 
John Doe 
In Propria Persona 

SUMMARY 

The Accused is unable to enter a plea due to the nonspecific, vague 
and indefinite indictment presented to him. The indictment is replete with 
conclusions, none of which apprise the Accused of the nature and cause of 
the accusation. Furthermore, the indictment fails to state any statute, if 
any such exists, imposing any obligation whatsoever on the Accused. 
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POINTS and AUTHORITIES 

The Sixth Amendment to the United States Constitution requires 
that in all criminal proceedings, the accused shall have the right to be 
informed of the nature and cause of the accusation. 

This right has been upheld many times by the United States 
Supreme Court as being fundamental in the law of Criminal Procedure: 

The object of the indictment is, first, to furnish the accused 
with such a description of the charge against him as will 
enable him to make his defense, and avail himself of his 
conviction or acquittal for protection against a further 
prosecution for the same cause; and, second, to inform the 
court of the facts alleged, so that it may decide whether 
they are sufficient in law to support a conviction, if one 
should be had. For this, facts are to be stated, not 
conclusions of law alone. A crime is made up of acts and 
intent; and these must be set forth in the indictment, with 
reasonable particularity of time, place and circumstances. 
United States v. Cruikshank, 92 U.S. 542, at 558 (1876). 

The United States Supreme Court continues to rely on the 
fundamental principles stated in United States v. Cruikshank, supra. For 
example, see Russell v. United States, 369 U.S. 749, at 765 (1962). 

Title 26 U.S.C. Section 7201 is quoted in its entirety as follows: 

Any person who willfully attempts in any manner to evade 
or defeat ~ tax imposed by this title or the payment 
thereof shall, in addition to other penalties provided by law, 
be guilty of a felony and, upon conviction thereof, shall be 
fined not more than $100,000 ($500,000 in the case of a 
corporation), or imprisoned not more than 5 years, or both, 
together with the costs of prosecution. 
26 US.C. 7201. (Emphasis added.) 

Title 26 U.S.C. Section 7203 is quoted in its entirety as follows: 

Any person reQJiired under this title to pay ~ estimated 
tax or tax, or reQJiired by this title or by regulations made 
under authority thereof to make a return, keep any records, 
or supply any information, who willfully fails to pay such 
estimated tax or tax, make such return, keep such records, 
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or supply such information, at the time or times required by 
law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not more than $25,000 
($100,000 in the case of a corporation), or imprisoned not 
more than 1 year, or both, together with the cost of 
prosecution. In the case of any person with respect to 
whom there is a failure to pay any estimated tax, this 
section shall not apply to such person with respect to such 
failure if there is no addition to tax under section 6654 or 
6655 with respect to such failure. 
26 U.S.C. 7203. (Emphasis added.) 

Sections 7201 and 7203 of Title 26 U.S.C. are clearly, and more 
importantly, only penalty statutes. While the so-called "indictment" 
states: "In violation of ... Section 7201" and "In violation of ... Section 
7203", the penalty statutes simply cannot be violated. The penalty statutes 
merely state the penalties for violations of unspecified portions of Title 26. 
The so-called "indictment" fails to state which, if any, of the unspecified 
portions of Title 26 has supposedly been violated. 

The Accused is left to guess at which statutes, if any, he has 
supposedly violated. 

The Ninth Circuit has addressed the issue here raised in Steiner v. 
United States, 229 F.2d 745, (9th Cir., 1956). The Defendants in Steiner 
contended that certain counts of the indictment failed to state an offense 
against the United States. The Defendants were charged in several counts 
under 18 U.S.C. 545, with knowing and fraudulent importation and 
transportation of certain birds, "contrary to law". Like 26 U.S.C. 7201 and 
7203, 18 U.S.C. 545 provides criminal penalties for violation of other 
provisions of law. 18 U.S.C. 545 simply provided penalties for the 
importation of "any merchandise contrary to law". The court held that: 
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[E]ach of counts 8, 9, 10 and 11 attempted to charge a 
violation of 18 U.S.C. 545 and did not charge or attempt to 
charge any other offense. However, each of counts 8, 9, 10 
and 11 failed to state what law (other than 18 U.S.C. 545) 
the importation mentioned therein was contrary to, or in 
what respect such importation was contrary to such law. 
Thus each of counts 8, 9, 10 and 11 failed to charge a 
violation of 18 U.S.C. 545 and failed to charge an offense 
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against the United States. 
Steiner v. United States, 229 F.2d 745, 748 (9th Cir., 1956). 

The Steiner Court further stated that the defects in such an 
indictment could not be cured by a bill of particulars. 

The defects in counts 8, 9, 10 and 11 could not have been 
cured by a bill of particulars. It is therefore immaterial that 
appellants did not move for such a bill. 
Steiner, supra, at 748. 

The significance of sufficiently specific notice of criminal 
accusations is discussed in Russell v. United States, 369 U.S. 749 (1962). 
In that case Defendants were charged with refusal to answer questions 
which were "pertinent to the matter under inquiry", yet the indictment 
only stated this element of the offense in conclusory terms, and did not 
specifically inform the Defendants what the specific "matter under 
inquiry" was. 

The Supreme Court held that, "The vice of these indictments ... is 
that they failed to satisfy the first essential criterion by which the 
sufficiency of an indictment is to be tested, i.e., that they failed to 
sufficiently apprise the defendant 'of what he must be prepared to meet."' 
Russell, supra at 764. The court further held that where the definition of a 
crime includes generic terms, it is not sufficient for the indictment to 
charge the offense in the same generic terms. Instead, it must state those 
particulars which are necessary to apprise the defendant "with reasonable 
certainty, of the nature of the accusations against him". Russell, supra, at 
765. The court in Russell pointed out that the government's theory of what 
the "pertinent matter under inquiry" was changed from the trial stage to 
the appellate stage of that case. This, the court pointed out, is precisely 
one of the reasons that sufficiently specific pleading is required. Russell, 
supra, 767-768. 

The Russell Court additionally explains why a bill of particulars 
cannot save an invalid indictment. 

But it is a settled rule that a bill of particulars cannot save 
an invalid indictment. [Citations omitted.] . . . When 
Congress provided that no one could be prosecuted under 2 
U.S.C. § 192 except upon an indictment, Congress made 
the basic decision that only a grand jury could determine 
whether a person should be held to answer in a criminal 
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trial for refusing to give testimony pertinent to a question 
under congressional committee inquiry. A grand jury, in 
order to make that ultimate determination, must necessarily 
determine what the question under inquiry was. To allow 
the prosecutor, or the court, to make a subsequent guess as 
to what was in the minds of the grand jury at the time they 
returned the indictment would deprive the defendant of a 
basic protection which the guaranty of the intervention of a 
grand jury was designed to secure. For a defendant could 
then be convicted on the basis of facts not found by, and 
perhaps not even presented to, the grand jury which 
indicted him. See Orfield, Criminal Procedure from Arrest 
to Appeal, 243. 

This underlying principle is reflected by the settled rule in 
the federal courts that an indictment may not be amended 
except by resubmission to the grand jury, unless the change 
is merely a matter of form. [Citations omitted.] "If it lies 
within the province of a court to change part of an 
indictment to suit its own notions of what it ought to have 
been, or what the grand jury would probably have made it 
if their attention had been called to suggested changes, the 
great importance which the common law attaches to an 
indictment by a grand jury, as a prerequisite to a prisoner's 
trial for a crime, and without which the Constitution says 
'no person shall be held to answer,' may be frittered away 
until its value is almost destroyed. . . . Any other doctrine 
would place the rights of the citizen, which were intended 
to be protected by the constitutional provision, at the mercy 
or control of the court or prosecuting attorney; for, if it be 
once held that changes can be made by the consent or the 
order of the court in the body of the indictment as presented 
by the grand jury, and the prisoner can be called upon to 
answer the indictment as thus changed, the restriction 
which the Constitution places upon the power of the court, 
in regard to the prerequisite of an indictment, in reality no 
longer exists." [Citation omitted.] We reaffirmed this rule 
only recently, pointing out that "The very purpose of the 
requirement that a man be indicted by grand jury is to limit 
his jeopardy to offenses charged by a group of his fellow 
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citizens acting independently of either prosecuting attorney 
or judge." [Citation omitted.] 
Russell v. United States, 369 U.S. 749, 770-771 (1962). 

The so-called "indictment" is written in conclusory terms. In both 
Count I and Count II, it uses the phrase "required by law", but fails to state 
which law or statute, if any such statute exists, that imposes a requirement 
on the Accused. The Accused is left to guess which statute, if any, he 
must be prepared to meet. 

Furthermore, in conclusory terms, Count I uses the phrases "failing 
to make a return" and "failing to pay", and Count II uses the phrase 
"willfully fail". But the so-called "indictment" fails to state any statute 
whatsoever that the Accused supposedly failed to obey. The Accused 
cannot make a defense to unknown statutes, if any exist, that he must be 
prepared to meet. 

The so-called "indictment" uses the phrase "income tax", but fails 
to state whether the subject of such purported so-called "income" tax is 
people, property or activities, and further fails to state which statute, if 
any, imposes a tax upon any of those particular subjects. 

In delivering the opinion in Brushaber v. Union Pacific R.R. Co., 
240 U.S. 1 (1916), Chief Justice Edward Douglas White stated that: 

Moreover in addition the conclusion reached in the Pollock 
Case did not in any degree involve holding that income 
taxes generically and necessarily came within the class of 
direct taxes on property, but on the contrary recognized the 
~ that taxation on income was in its nature an ~ 
entitled to be enforced as such .... 
Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 16-17 
(1916). (Emphasis added.) 

Later, explaining what was settled in the Brushaber Case, the same 
Chief Justice Edward Douglas White stated: 

[B]y the previous ruling [Brushaber Case] it was settled 
that the Sixteenth Amendment conferred no new power of 
taxation but simply prohibited the previous complete and 
plenary power of income taxation possessed by Congress 
from the be"innin" [of our national government under the 
Constitution] from being taken out of the category of 
indirect taxation to which it inherently belonged .... 
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Stanton v. Baltic Mining Co., 240 U.S. 103, 112 (1916). 
(Emphasis and explanation added.) 

In 1930, the United States Supreme Court explains that an indirect 
tax is not a property tax, but rather a tax laid upon the happening of an 
event. 

A tax laid upon the happening of an event, as distinguished 
from its tangible fruits, is an indirect tax. 
Tyler v. United States, 281U.S.497, 502 (1930). 
(Emphasis added.) 

In 1937, 24 years after the Sixteenth Amendment, the United 
States Supreme Court recognized that capitation taxes and property taxes 
must still be apportioned among the States according to census or 
enumeration. (The Accused submits that there is presently no federal tax 
that is apportioned among the States, and that there has not been any direct 
tax successfully imposed since the days of the Civil War.) The United 
States Supreme Court further recognized that duties, imposts and excises 
are in the category of indirect taxes. While ruling on a tax collected from 
corporations under the Social Security Act of 1935, the United States 
Supreme Court stated: 

The subject matter of taxation open to the power of the 
Congress is as comprehensive as that open to the power of 
the states, though the method of apportionment may at 
times be different. "The Congress shall have power to lay 
and collect taxes, duties, imposts and excises." Art. 1, § 8. 
If the tax is a direct one, it shall be apportioned according 
to the census or enumeration. If it is a duty, impost, or 
excise, it shall be uniform throughout the United States. 
Together, these classes include every form of tax 
appropriate to sovereignty. [citations omitted.] Whether 
the tax is to be classified as an "excise" is in truth not of 
critical importance. If not that, it is an "impost" [citations 
omitted], or a "duty" [citations omitted]. A capitation or 
other "direct" tax it certainly is not. 
Steward Machine Co. v. Davis, 301 U.S. 548, 581-582 
(1937). (Emphasis added.) 

In 1960, a federal appellate court explains that capitation taxes and 
property taxes must be apportioned in compliance with Article I, § 2, cl. 3 
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and Article I, § 9, cl. 4 of the United States Constitution, and that an 
"income" tax (so-called) is not a direct tax, but rather an indirect tax. 

This is an income tax case where the Tax Court has 
sustained the Commissioner [of Internal Revenue] as 
against the taxpayer, 1959, 32 T.C. 653. 

Indeed, the requirement for apportionment is pretty strictly 
limited to taxes on real and personal property and capitation 
~. 

Penn Mutual Indemnity Co. v. C.lR., 277 F.2d 16, at 17, 
19-20 (3rd Cir. 1960). (Emphasis and explanation added.) 

In the Brushaber Case, supra, (which stated that an "income" tax 
was in its nature an excise) the United States Supreme Court relied in part 
on an earlier ruling in Flint v. Stone Tracy Co., 220 U.S. 107, (1911). The 
Flint Case instructs us on the subjects of excise taxes. 

Excises are "taxes laid upon the manufacture, sale or 
consumption of commodities within a country, upon 
licenses to pursue certain occupations, and upon corporate 
privileges." Cooley, Const. Lim., 7th ed., 680. 
Flint v. Stone Tracy Co., 220 U.S. 107, at 151 (1911). 

The indictment fails to state any activity, event, incident, or 
occasion upon which the purported tax in question is imposed, and fails to 
state any statute that imposes a tax on that particular subject, and further, 
fails to state any statute that makes the Accused subject to (liable for) 
such a tax. The Accused is left to guess at which statutes, if any such 
statutes exist, that he must be prepared to meet. 

Even if the purported tax in question were to be viewed as a 
property tax, the indictment fails to state precisely upon which property 
the purported tax is imposed, and fails to state which statute, if any, that 
imposes a tax on that particular property, and further fails to state any 
statute, if any such statutes exist, that makes the Accused subject to 
(liable for) such a tax. The Accused is left to guess at which statutes, if 
any such statutes exist, that he must be prepared to meet. 

The term "liable for" as used herein is to have the same meaning 
as the term "subject to". The term "liable for" is to be distinguished from 
the phrases "tax liability" or "tax deficiency". (Accused submits that one 
cannot have a tax deficiency (a tax due and owing), or fail to pay a tax, 
unless he is first subject to (liable for) a tax.) 
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The courts have ruled that subject to means liable for. 

We see no distinction between the phrases "liable for such 
tax" and "subject to a tax". 
Houston Street Corp. v. C.LR., 84 F.2d 821, at 822 (5th 
Cir. 1936). (Emphasis added.) 

The indictment fails to state any such statute, if such statute exists, 
that makes the Accused liable for (subject to) any tax whatsoever. 

The Ninth Circuit in Steiner makes it clear that an indictment 
which merely sets forth the penalty statute, but fails to set forth the precise 
statute that supposedly has been violated, fails to charge an offense against 
the United States, and renders the indictment defective. The indictment in 
this instant case contains the same kind of defects as those found in 
Steiner. 

WHEREFORE, it is respectfully requested that this court dismiss 
the indictment in this action as insufficient to give the accused, John Doe, 
adequate notice of the nature and elements of the accusations being 
brought against him, or in the alternative certify the question regarding the 
sufficiency of the indictment, regarding whether it comports with the 
requirements of Sixth Amendment of the United States Constitution, for 
an interlocutory appeal to the United States Court of Appeals for the Ninth 
Circuit. 

This document has been prepared without the assistance of counsel 
and is subject to whatever corrections are found necessary if and when 
court-appointed counsel so recommends. 

Dated: June 20, 1991 Respectfully submitted: 

John Doe 

CERTIFICATE OF SERVICE 

It is hereby certified that a true and correct copy of the foregoing 
was hand delivered to the United States Attorney, at his respective office, 
on this 21st day of June, 1991. 

John Doe 
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IF IT'S REALLY SO EASY, - - - - - - ? 

If getting an indictment dismissed is as easy as it appears, why 
haven't more people done it? More than one individual who has faced 
criminal charges for allegedly violating the tax laws has gone to the 
preliminary hearings asking the court to show him a place in the Code that 
makes him liable for a tax, or some other similar question. Asking 
questions like that is simply not the way it should be done. For one thing, 
such questions leave the assumption that there is such a statute. Once that 
assumption is made, it is down hill for the accused right into trial. 

Judges have often responded to such questions by suggesting that 
the accused go ask an attorney to show him. The unwary accused would 
then go trudging down the street looking for an attorney to guess at what 
was in the minds of the grand jury, and probably to an attorney who did 
not know the difference between a direct tax and an indirect tax. Most 
individuals in the past simply have not known how to present the issues. 
They were not armed with tools such as Steiner, Russell and Cruikshank, 
and those who had some knowledge of Cruikshank did not know exactly 
how to proceed. 

But with the motion to dismiss as shown above, the judge cannot, 
or should not, expect the accused or some attorney down the street to 
guess at what was in the minds of the grand jury. As Russell states, 
neither the judge nor prosecutor is allowed to guess at what was in the 
minds of the grand jury. (Maybe the grand jury was thinking section 61, 
or section 5703(a)(l), or no statute at all.) The judge cannot, in good 
conscience, expect an accused or some outside attorney to guess. 

The district courts of the United States shall have original 
jurisdiction, exclusive of the courts of the States, of all 
offenses against the laws of the United States. 
18 US.C. 3231. (In Part.) 

If the indictment does not charge an offense against the laws of the 
United States, the judge does not have authority to go forward. Steiner 
makes it clear that such indictments are invalid. The judge does not have 
authority to hold an individual for trial based on an invalid indictment. If 
he does, he is operating in his own individual (not his official) capacity. 

The accused should not even mention possible statutes such as 
6001, 6011 or 6012. If he does, he is just guessing, and it is foolish, and 
very detrimental to his case, for the accused to try to guess. If the judge 
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guesses some statute or another, that does not count. He is not allowed to 
guess. If the prosecutor guesses at some statute or another, that doesn't 
count either. He is not allowed to guess. "Sorry Mr. Judge and Mr. 
Prosecutor. In order to bring this case to trial, that invalid indictment must 
be resubmitted to the grand jury for specifics." 

In the above sample motion to dismiss, the burden of proof is kept 
on the adversary. Nothing is given except what is absolutely necessary to 
show that the indictment is invalid. This motion to dismiss is clean-cut, 
straight forward, to the point, with no extra detrimental baggage attached. 
It is designed to paint the adversary into a comer from which he cannot get 
out. If the individual will read and study the cases involved, he will have 
confidence to stick to his guns. 

The accused should not let anyone intimidate him into accepting an 
invalid indictment. If the case is forced to trial, the judge is operating 
beyond his official capacity as well as the fact that a trial based on an 
invalid indictment is an appealable issue, as in Steiner. 

Even if the case is forced to trial, the accused should not let anyone 
dissuade him from staying on his course. He should continue to object to 
the invalid indictment, and go forward with the basic argument right into · 
the courtroom to the jury on the same basis that the government has not 
even alleged any statute that could be violated. 

Even on appeal, the accused should not even mention section 6001, 
6011 or 6012. Unless and until the indictment specifies such a section, the 
accused should not even mention a possible statute. Laymen and attorneys 
alike have made the mistake of telling an appellate court that the 
indictment did not specify section such and such as it should have. The 
appellate court responds by saying that obviously the appellant was aware 
of the unspecified statute that required him to file, so therefore, he was not 
prejudiced. (Rule 7(c)(3) of Federal Rules of Criminal Procedure.) At the 
same time, the individual essentially loses his opportunity to challenge the 
wording of the particular statute because it was he who brought up the 
statute that supposedly required him to file, rather than the indictment 
having specified the statute. Understanding how and why to keep the 
burden of proof on the adversary is of the greatest importance. 

Often, judges and attorneys will tell an individual that case law is 
against him when he makes this kind of challenge to the indictment. But 
the cases they are referring to are the cases wherein the individual or his 

268 



Chapter 10 CHALLENGING THE INDICTMENT 

attorney foolishly mentioned some statute that supposedly requires an 
individual to file a return. Besides, if the adversary thinks there is case 
law against the accused, the adversary can cite these cases in his pleadin~s. 
If an individual will carefully check out the case law his adversary claims 
is against him, he will be able to shove it down the adversary's throat. 

Laymen and attorneys alike have mistakenly submitted motions for 
a bill of particulars. Judges have even encouraged such motions that lead 
the accused down a primrose path. These individuals were not armed with 
the citation from the Russell Case which shows that a bill of particulars 
will not cure an invalid indictment. These individuals were also not aware 
of the fact that neither the judge nor the prosecutor is allowed to guess at 
what was in the minds of the grand jury. 

Let's assume for the moment, that the indictment is resubmitted to 
the grand jury and it comes back specifying sections 6001, 6011 and/or 
6012. Well, that is at least getting a bit closer. But now, finally, the 
wording of the specified statute can be challenged. If the indictment were 
to specify 6001 and/or 6011, the indictment would still be invalid because 
it would not name any statute, if such statute exists, that makes the 
accused liable for a tax. If the indictment were to specify section 6012, 
the indictment is still invalid, because it does not state how the accused 
came to have a "taxable year" as defined. Since this term "taxable year" is 
defined as the "taxpayer's" annual accounting period, the indictment does 
not state how the accused became a "taxpayer" as defined. The "taxpayer" 
is defined as any person subject to any tax or any person subject to the 
applicable revenue law. And of course, subject to means liable for, and 
the indictment does not specify any statute that makes the accused liable 
for any tax. Is it any wonder why the government attorneys are so 
reluctant to reveal any statute other than the penalty statutes in the so
called "tax" trials? 

Many individuals have tried, but have been unsuccessful in getting 
the government to specify any statute that supposedly required them to 
make a tax return. In one case in San Francisco, the only supposed 
"proof' the government prosecutor presented to the jury was, and I quote: 

What evidence do we have that he knew of a duty to file tax 
returns? He filed tax returns all of his life up to 1976. He 
knew of a duty. He knows what every sixth grader in this 
country knows: If you make money- - if you make money, 
you pay Uncle Sam. You file your tax returns. 
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I suppose the prosecutor was letting the sixth graders guess at what 
was in the minds of the grand jurors. Nevertheless, instead of trying to 
prove that the accused was required to make a tax return, he told the jury 
the judge would instruct them on the law. The government had not proved 
that the accused was required to make a tax return. 

The judge, in his jury instructions, told the jury: 

The law requires every citizen in this country to file an 
income tax return and pay the tax due each year for - - tax 
due each and every year if a person has income in excess of 
the statutory minimum. 

This, of course, was a directed verdict, a verdict to which the 
government is never entitled in a criminal case, as shown in the Bass Case 
cited previously. The judge had unlawfully relieved the government of its 
burden of proof. Also, the judge did not name any statute that required the 
filing of a return or any statute that required the payment of a tax. So even 
the judge did not prove any of the elements of the alleged crimes. 

During jury deliberations in this case, the jury even sent the judge a 
note asking for the statute that required the defendant to file a tax return 
and the statute regarding tax evasion. The judge proceeded to provide the 
jury with an excerpted version of the two penalty statutes. Amazingly, 
unbelievably, there was no objection from the defense table. All of this is 
on record for September 3, 1991, Case Number CR 91-0213 EFL, in the 
federal district court in San Francisco. 

Another case was recently brought to my attention wherein the 
individual had been indicted for allegedly violating sections 7201 and 
7203. I do not have any of the paperwork on this case, so I will report the 
case as I remember it being reported to me by the accused. The accused 
had hired an attorney to represent him. By doing so, he lost control over 
his defense. He had urged the attorney to put in a motion to dismiss the 
invalid indictment. The attorney refused. Instead, the attorney accepted 
the indictment as valid, and then put in a motion to dismiss on the basis 
that the individual was not involved in a revenue taxable activity. But 
look at what that did to the burden of proof. It shifted the burden of proof 
from the government to the accused. I later learned that the accused was 
convicted and I don't think I even want to know how the rest of the case 
was argued by the attorney. 
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One of the biggest problems for individuals is that they are too 
anxious to prove their case instead of forcing the government to prove its 
case. The individuals are so anxious to prove what they know, or at least 
what they think they know, that they go forward arguing issues 
unnecessarily or at best, prematurely. 

For example, it would be very tempting to challenge the above 
indictment on the basis that the accused did not really receive any real 
dollars. Or that the accused did not really receive the amount stated 
because the amount stated was the total of his gross paychecks and not 
what he actually received. Or that the figure is not "income" (profit or 
gain) as defined by the Supreme Court. But all of these arguments are 
premature, at best. It is arguing as if the individual is subject to (liable 
for) a tax before the government even alleges, let alone proves, that 
element. In short, while some people have tried, such arguments are not 
the way to challenge an invalid indictment. (Merely assuming or implying 
something to be true is not the same as alleging it to be true.) 

The bottom-line reason that more people have not been successful 
in getting indictments dismissed is that they just did not know how. Many 
of the motions to dismiss which have been submitted by individuals and 
their attorneys in the past have contained arguments that were all over the 
map. These motions demonstrated a lack of understanding, a lack of 
knowledge, and most certainly a lack of direction. 

If you study this sample motion to dismiss carefully, as well as the 
cases cited therein, you will realize that this will accompli.sh the goal you 
want. Upon close review, I think you'll find that it contains nothing that 
will harm your case and, most importantly, it does not contain any 
unnecessary or harmful baggage. Also, remember that it is subject to 
whatever corrections are found necessary if and when competent, 
meaningful and effective assistance of counsel so recommends. As long 
as the individual remains in control of his defense, all the counsel, who is 
the assistant, can do is recommend. He cannot simply refuse to challenge 
the indictment as happened in the recent case mentioned above. 

In viewing the indictment shown above, some might think that the 
W-4 forms provide the government's "proof' that the individual is subject 
to the tax. However, remember that the tax forms only apply to those 
subject to a tax. In the Bass Case, the government had to prove the W-4 
form applied to Gary Bass. And that was a factual issue for the jury to 
decide. Also, the letter to the employer and the letter of revocation found 
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in later chapters of this book are to negate that kind of prima facie 
evidence if the time comes, which would be at trial. Just because the W-4 
exists, does not make the indictment valid. In order to be valid, the 
indictment must meet the requirements shown in Steiner. 

While reviewing various court transcripts during the writing of this 
part of the book, I find it is necessary to add one more word of caution. I 
find that when discussing section 7203, the various adversaries, which 
include the judges, often pretend to appear to be (without specifically 
saying so) interpreting section 7203 as if it says "Any person is required .. . 
to make a return" rather than "Any person required ... to make a return .. . 
l!'.h!! willfully fails .... ". Apparently, the San Francisco jury mentioned 
above misinterpreted the excerpted portion of section 7203 as if it said 
"Any person is required to ... make a return". In that case, the defense 
had not pointed out to the jury that section 7203 was just a penalty statute, 
so the judge was able to hoodwink this jury who was anxious to get home 
after a long trial. That oversight by the defense proved to be costly. (The 
majority of the pleadings and court transcript of this case has been retyped, 
and are available, along with my notes and comments. Write to me if you 
would like this information.) 

If an accused is forced to trial, he needs to make sure he clearly 
points out to the jury that sections 7201 and 7203 are merely penalty 
statutes and that the indictment fails, and the government will fail, to point 
out any specific law that requires any individual to make a return or pay a 
tax. If the government fails to find any law that imposes such obligations 
on the accused, the government will have failed to prove its case. 

If it is law, it will be found in our books; if it is not to be 
found there, it is not law. 
Boyd v. United States, 116 U.S. 616, 627 (1886). 

One of the best things about the above Notice to Dismiss is that the 
accused has absolutely nothing to lose and everything to gain by 
submitting it. Additionally, the law, as shown in Steiner, is on your side, 
as long as you keep the burden of proof on the adversary's side. 
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FRAUD IN THE LOWER COURTS 

I personally believe that what takes place in the lower courts 
consists of either actual fraud or constructive fraud. There is also 
something called "culpable ignorance" which I truly believe that judges, 
defense attorneys and prosecutors are, at the very least, guilty of. I'm sure 
you will agree that these people have a duty to recognize and acknowledge 
the truth when it is presented to them or when it should be obvious to 
them. 

Culpable ignorance is that which results from a failure to 
exercise ordinary care to acquire knowledge, and 
knowledge which could be acquired by the exercise of 
ordinary care is by law imputed to the person and he is held 
to have constructive knowledge. Luck v. Buffalo Lakes, 
Tex.Civ.App., 144 S.W.2d 672, 676. 
Black's Law Dictionary, 5th Ed., page 672. 

I believe the fraud starts in the courts when defense attorneys, 
judges and prosecutors alike should recognize a penalty statute for what it 
is and an invalid indictment for what it is. 

Assume a statute reads as follows: 

Any person required to do such and such, who willfully 
fails to do such and such, shall be guilty of a misdemeanor 
and, upon conviction, shall be imprisoned not more than 1 
year. 

Anyone who knows how to read English would know that the 
above hypothetical statute does not specify in any way, shape or form who 
that any person is who is required to do such and such. If a similar 
situation occurred in the case of a bank robber, drug dealer, rapist or 
murderer, every legal beagle in the courtroom, plus the janitor, would 
recognize the statute as a mere penalty statute. If the related indictment 
only named the penalty statute, these people would immediately recognize 
that the indictment did not charge an offense. The defense attorney, the 
judge and the prosecutor would all recognize the penalty statute for what it 
is and the invalid indictment for what it is. 

Yet, in these so-called "tax" trials, the defense attorneys appear to 
not understand when the accused urges them to challenge what is 
obviously an invalid indictment which does not state a statute that requires 
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anyone to make a tax return. Whatever excuse the attorney might come up 
with, it seems obvious to me that the attorney is being at least culpably 
ignorant and is intentionally ignoring some important facts. 

Given the law as spelled out in Steiner, can anyone convince me 
that a defense attorney would not have an obligation to at least try to 
submit a motion to dismiss an invalid indictment on the basis that it does 
not charge an offense against the laws of the United States? How could 
such a challenge harm the accused in any way whatsoever? The accused 
would have nothing to lose. Given the law as spelled out in Steiner, it 
certainly places such challenges in the category of being legally 
reasonable. Attorneys have argued arguments which were much less 
reasonable than a mere challenge to an indictment. The worst the judge 
could do is to deny the motion and send the case on to trial. Of course, 
with Cruikshank, Russell, Steiner and the simple motion to dismiss staring 
them in the face, how could a defense attorney, judge or prosecutor justify 
allowing the case to be forced on to trial? 

At first thought, most people are scared to death to even think 
about taking control of their own defense. After seeing how attorneys 
have handled 7201 and 7203 cases, I would be even more afraid to allow 
an attorney to take charge of my defense. 

Given Berger v. United States, 295 U.S. 78, 88 (1935) (previously 
cited), can anyone convince me that the prosecutor does not have an 
obligation to make sure he is trying a case based on a valid indictment? 

Given 18 U.S.C. 3231 (previously cited), which gives the federal 
district courts jurisdiction to try cases regarding offenses against the laws 
of the United States, can anyone convince me that the judge does not have 
an obligation to make sure he has a valid indictment with which to try the 
case? 

Even judges appear to be totally ignorant at times. In a case in the 
United States District Court for the District of Hawaii, the individual had 
submitted his pleadings wherein he quoted the cases of Flint, Brushaber 
and Stanton. If the judge had doubts as to the accuracy of these citations, 
he could have looked up the cases for himself. During the hearing, the 
individual was trying to explain to Chief Judge Harold M. Fong that the 
so-called "income" tax is an excise tax which is in the class of an indirect 
tax. Judge Fong then asked the United States Attorneys the following 
question. 
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Chief Judge Harold M. Fong: 

Has any court that you know of addressed the issue as to 
whether or not the income tax is a direct tax or indirect tax 
of the source of the income? 

The above quote is taken from the court transcript for February 17, 
1987, Civil No. 86-1059. It appears that Judge Fong didn't even know 
how to ask the right question correctly. Needless to say, the individual 
was flabbergasted. The judge has a duty to be aware of the law regarding 
the cases he hears. To ask such a question, especially after he had even 
been informed of the cases of Brushaber and Stanton which had addressed 
the issue at hand, to me, demonstrates, at best, a dereliction of duty on the 
part of Judge Fong. 

It is difficult to tell whether judges like this are just pretending to 
be ignorant or if they really are that ignorant. In Judge Fong's case, it 
appears to at least be voluntary ignorance. There is no justifiable excuse 
for this kind of question from a judge. If he doesn't know the answer, he 
has a duty to find out the answer for himself and not rely upon the 
opposing party in the litigation. 

If hard-working Americans really knew what went on in their 
courtrooms regarding the so-called "income" tax cases, there probably 
would be rioting in the streets. (Actually, I think Americans have a duty 
to find out what goes on in their courtrooms, in spite of the fact that each 
judge will claim that it is his courtroom.) 

The situation is just as bad in the federal appellate courts. We can 
start out in the Fifth Circuit Court of Appeals. Mr. and Mrs. Eugene M. 
Lonsdale, Sr., had appealed a Tax Court decision. Mr. Lonsdale made his 
mistakes, but he is just a layman and can be forgiven. Federal Tax Court 
is essentially an administrative board which hears disputes between the 
"taxpayer" (as defined) and the taxing agency, which is essentially 
composed of the Commissioner of Internal Revenue and all of his (or her) 
little helpers. If one is not subject to a tax, Tax Court is not the place to 
go. One of Lonsdale's arguments, according to the report, was that the 
income tax is a direct tax that must be apportioned among the several 
States. Mr. Lonsdale believed a tax on his wages would be a property tax 
on his personal property. The Tax Court judges are certainly not 
authorized to address such issues. They are only authorized to deal with a 
"taxpayer" and how much the "taxpayer" owes. 
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Nevertheless, in response to Lonsdale's appeal from an adverse 
judgment from Tax Court, the judges in the Fifth Circuit, who are 
authorized to address issues of law, seemed to have no knowledge of 
either the Brushaber or Stanton Case. Their statement in Lonsdale is as 
follows: 

Appellants next seem to argue, in reliance on Pollock v. 
Farmers Loan & Trust Co., 157 U.S. 429 (1895), and other 
authority, that, so understood, the income tax is a direct one 
that must be apportioned among the several states. U.S. 
Const. art. I, sec. 2. This requirement was eliminated by 
the sixteenth amendment. 
Lonsdale v. C.LR., 661 F.2d 71, 72 (5th Cir. 1981). 

Of course, from what you have read so far, you know that the 
United States Supreme Court stated at page 112 in Stanton that the 
Sixteenth Amendment simply prohibited the power of income taxation 
from being taken out of the category of indirect taxation. Contrary to what 
the Fifth Circuit Judges Gee, Garza and Tate said in Lonsdale, the 
Sixteenth Amendment did not eliminate any apportionment requirement of 
any direct tax. These judges had a duty to know how the United States 
Supreme Court has ruled regarding a so-called "income" tax. The federal 
appellate courts are to follow the rulings of the United States Supreme 
Court. These judges are, at best, guilty of a dereliction of duty. 

Additionally, Judges Gee, Garza and Tate stated: 

The Constitution grants Congress power to tax "income, 
from whatever source derived .... " U.S. Const. amend. 
XVI. Exercising this power, Congress has defined income 
as including compensation for services. 26 U.S.C. 61(a)(l). 
Lonsdale, supra, at 72. 

This is another false statement made by these three judges. 
Anyone reading a definition which states "gross income means all 
income" knows that that definition does not define the term "income". 

Plus the fact that in 1976, the Eighth Circuit, in the Ballard Case 
previously cited, correctly stated that the general term "income" is not 
defined in the Internal Revenue Code. Add to that the fact that the United 
States Supreme Court, in the Eisner Case previously cited, clearly 
explained that Congress cannot, by any definition it may adopt, conclude 
what the term "income" means. With all of this available to these three 
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judges, they should know that Congress has no constitutional authority to 
define the term "income", and that Congress did not define the term. 

If this ruling only affected the Lonsdale Case, it would not be so 
bad. But these false statements carry over to cases that follow. James W. 
McCarty was convicted for allegedly violating section 7203. Mr. McCarty 
made his mistakes. He had filed "income" tax returns claiming Fifth 
Amendment privilege against self-incrimination in place of providing the 
amounts of earnings. He also believed a tax on his earnings would be a 
direct tax. The same Fifth Circuit Judges, Gee, Garza and Tate stated: 

In his appeal from the conviction itself, the defendant 
complains of inadequate Oury] instructions and also that he 
was not subject to any federal income tax since the 
Sixteenth Amendment did not really change the former 
constitutional requirement that direct taxation be 
apportioned according to population. This latter argument 
is made in the face of the express language of the 
Amendment, its undoubted express intention, and an 
unbroken line of jurisprudence to the contrary. See, e.g., 
Lonsdale v. C.LR., 661 F.2d 71, 72 (5th Cir. 1981). 
United States v. McCarty, 665 F.2d 596, 597 (5th Cir. 
1982). 

To support their supposed "long line of jurisprudence", these three 
judges relied upon their own ruling in Lonsdale, completely ignoring the 
Brushaber and Stanton decisions of the United States Supreme Court. If 
you can read the Stanton Case, and if I can read the Stanton Case, these 
three judges have no justifiable reason for ignoring that case. 

Continuing to rely upon the supposedly correct "rulings" above, in 
1984, Fifth Circuit Judges Gee, Politz and Johnson stated: 

[T]he sixteenth amendment was enacted for the express 
purpose of providing for a direct income tax .... 

The sixteenth amendment merely eliminates the 
requirement that the direct income tax be apportioned 
among the states. The immediate recognition of the 
validity of the sixteenth amendment continues in an 
unbroken line. See e.g. United States v. McCarty, 665 F .2d 
596 (5 Cir. 1982); Lonsdale v. CIR. 
Parker v. C.LR., 724 F.2d 469, 471 (5th Cir. 1984). 
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We can now go to the Eighth Circuit Court of Appeals. Harold L. 
Francisco was convicted on three counts of allegedly violating section 
7203. Judge Lay, of the Eighth Circuit Court of Appeals stated: 

Francisco's challenge is premised upon two theories: (1) 
the income tax is an indirect tax; and (2) income received in 
exchange for labor or services is not income within the 
meaning of the Sixteenth Amendment. 

The cases cited by Francisco clearly establish that the 
income tax is a direct tax, thus refuting the argument based 
upon his first theory. See Brushaber v. Union Pacific 
Railroad Co., 240 U.S. 1, 1.2, 36 S.Ct. 236, 242, 60 L.Ed. 
493 (1916) (the purpose of the Sixteenth Amendment was 
to take the income tax "out of the class of excises, duties 
and imposts and place it in the class of direct taxes"). 
United States v. Francisco, 614 F.2d 617, 619 (8th Cir. 
1980). (Emphasis added.) 

I promised earlier that I would show that people in government 
have totally misinterpreted the latter part of the sentence by ignoring the 
word "prevention" in the 191 word sentence on page 19 of Brushaber. 
The Francisco Case is just one of many where this "misinterpretation" has 
taken place. But this "misinterpretation" cannot be by accident. Attorney 
types have been taught how to read the fine print better than that; even if 
the fine print is part of a 191 word sentence. By ignoring the word 
"prevention", the United States Attorneys and the courts have totally 
misrepresented what the United States Supreme Court said in Brushaber 
and Stanton. This misrepresentation cannot even be chalked up to 
arrogant stupidity. While they may be that arrogant, I don't think anybody 
can get through law school and be that stupid. 

Cases such as Lonsdale, McCarty, Parker, Francisco and similar 
cases are available for the United States Attorneys and lower courts to use 
whenever it is convenient for them to claim the tax is a direct tax; that is, 
whenever an individual argues correctly that the so-called "income" tax is 
in the class of indirect taxes. However, if it is more convenient for them to 
use cases claiming the "income" tax is an excise tax, there are cases to 
support that position, also. The courts and government attorneys often 
take the indirect excise tax position whenever the individual argues that 
the tax is a direct tax without apportionment. 
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Judge Claire, of the Second Circuit Court of Appeals stated: 

In making his argument that Congress lacks constitutional 
authority to impose a tax on wages without apportionment 
among the States, the appellant has chosen to ignore the 
precise holding of the Court in Pollock, as well as the 
development of constitutional law in this area over the last 
ninety years. While ruling that a tax upon income from real 
and personal property is invalid in absence of 
apportionment, the Supreme Court explicitly stated that 
taxes on income from one's employment are not direct 
taxes and are not subject to the necessity of apportionment. 
Pollockv. Farmer's Loan and Trust Co., 158 U.S. at 635. 
Ficalora v. CIR., 751F.2d85, 87 (2nd Cir. 1984). 

What Judge Claire conveniently ignored is the fact that the Pollock 
Court explicitly stated that they had not even commented on that issue. 
What the Pollock Court actually said was: 

We have considered the act only in respect of the tax on 
income derived from real estate, and from invested personal 
property, and have not commented on so much of it as 
bears on gains or profits from business, privileges, or 
employments, in view of the instances in which taxation on 
business, privileges, or employments has assumed the ~uise 
of an excise tax and been sustained as such. 
Pollock, supra, 158 U.S. 601, 635. (Emphasis added.) 

Since Judge T. Emmett Claire specifically pointed out page 635 of 
the Pollock Case, I don't think that this can be considered as anything 
except an intentional misrepresentation by Judge Claire of the Pollock 
Court's statement. 

In spite of the Second Circuit's statements in Ficalora, the same 
Second Circuit seemed to find it necessary and convenient to pick and 
choose its position in United States v. Sitka. Judges Meskill, Altimari, and 
Mishler stated: 

Therefore, the Sixteenth Amendment, along with the pre
existing taxing power created by Article I, section 8 of the 
Constitution, provides Congress with the necessary 
authority to impose a direct, non-apportioned income tax. 
See Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 
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12-19, 36 S.Ct 236, 239-42, 60 L.Ed. 493 (1916). See also 
Parker v. Commissioner of Internal Revenue, 724 F .2d 469, 
471 (5th Cir. 1984). 
United States v. Sitka, 845 F.2d 43, 46 (2nd Cir. 1988). 

The Parker Court, of course, supposedly relied on the Lonsdale 
Case, and we are right back where we started. And, of course, the Sitka 
Court also ignored the word "prevention" in the 191 word sentence in 
Brushaber. Since the so-called "income" tax is in its nature an excise, and 
excise taxes are in the class of indirect taxes, I wonder how much 
sophistry, hogwash and other nonsense these political appointees in the 
black robes would have to muster in order to provide an explanation of 
what a direct, non-apportioned indirect tax is, and what the possible 
subject of such a tax would be. 

Now, if that isn't enough opportunity for the government attorneys 
and lower courts to pick and choose whatever position is opposite of 
whatever the individual argues, they have even provided themselves with a 
third option. First Circuit Court of Appeals Judges Breyer, Brown and 
Torruella stated: 

The 16th Amendment eliminated the indirect/direct tax 
distinction as applied to taxes on income. 
United States v. Turano, 802 F.2d 10, 12 (1st Cir. 1986). 

The First Circuit judges made the above statement in spite of the 
fact that the United States Supreme Court had explicitly stated: 

[B]y the previous ruling [Brushaber Case] it was settled 
that the Sixteenth Amendment conferred no new power of 
taxation but simply prohibited the previous complete and 
plenary power of income taxation possessed by Congress 
from the beiinnin~ [of our national government under the 
Constitution] from being taken out of the category of 
indirect taxation to which it inherently belonged .... 
Stanton v. Baltic Mining Co., 240 U.S. 103, at 112 (1916). 
(Emphasis and explanation added.) 

While all of these court citations might at first be confusing to the 
American layman who is desperately trying to support his family with 
more and more being taken from his pay under the guise of taxation, it 
certainly cannot be considered that these judges and attorneys are either 
confused or uncertain. They have access to all the same cases that you see 
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in this book and more. It also cannot be considered an accident that they 
pick a position just opposite of what the individual argues. 

To say that the attorneys and judges of the courts are either 
confused or uncertain regarding the so-called "income" tax is to search for 
undeserved excuses for people who have a moral and legal duty to 
understand the rulings of the United States Supreme Court and to make 
their decisions on a consistent basis. 

What possible excuses can defense attorneys come up with to 
explain why they have not challenged indictments and informations that 
failed to state a law that required the accused to make a tax return and 
failed to state a law that required the accused to pay a tax-indictments 
and informations that failed to charge an offense against the laws of the 
United States? What possible excuses can defense attorneys come up with 
to explain why they have accepted such indictments and informations as if 
they were valid, without so much as offering a whimper in opposition to 
such documents? Who knows? 

What actually has taken place in the federal district courts and the 
federal appellate courts regarding the so-called "income" tax has not been 
brought to the attention of most Americans. All most hard-working 
Americans ever hear is that if they do not file tax forms and "pay their 
taxes" that they will go to jail. It is this type of information that has 
intimidated most Americans throughout the years and which has 
"encouraged" them to "voluntarily" file tax forms. 

The public school systems have failed to teach Dick and Jane the 
difference between a real dollar and a Federal Reserve Note, and have 
failed to teach Dick and Jane the subject of an indirect tax as compared to 
the subject of a direct tax. But these same school systems have been most 
happy to teach Dick and Jane how to fill out a 1040EZ tax form like good 
little economic slaves. Where does the fraud, or culpable ignorance, really 
start? 

At any rate, Americans who want to free themselves from 
economic slavery can gain knowledge, take responsibility for themselves, 
learn to speak for themselves, maintain control over their own defense 
when necessary, and make their own challenges to invalid indictments and 
informations. When this is done, the chances are much better that one 
would never have to take the long trek of appealing a conviction at the 
mercy of government attorneys and appellate court judges who seem quite 
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capable of talking out of both sides of their mouths. When an individual 
takes responsibility for himself and gains correct knowledge for himself, 
the chances improve that even if charged with supposedly violating tax 
laws, the individual's case will never go to trial. 

Even if a case is forced to trial, it is important to remember that the 
jury is the accused's best friend. I believe that government attorneys do 
not want knowledgeable defendants speaking for themselves in front of 
juries. The odds of a government attorney getting a conviction from a jury 
against a knowledgeable defendant are not good. 

I have not kept track of these individuals, but over the years, a 
number of non-filers have told me that the United States Attorney's office 
had threatened them with criminal charges, but after personal contact with 
these non-filers, the United States Attorneys did not follow through with 
the threats. I don't think it is any secret that the government attorneys do 
not like to lose cases, and that they would much rather bring criminal 
charges against an accused who has followed flawed arguments rather than 
an individual who has acquired correct knowledge. 

Besides, not guilty verdicts tend to have a devastating effect upon 
their intimidating plan of "encouraging voluntary compliance" with tax 
laws which do not make any average American liable for (subject to) any 
so-called "income" tax. 
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THE TAX COURT TRAP 

The United States Tax Court at one time was called the Board of 
Tax Appeals. The Tax Court was created and is granted jurisdiction under 
the revenue laws. See 26 U.S.C. 7441-7442. In other words, it is an 
administrative board which hears disputes between the taxing agency and 
those subject to (liable for) a tax; i.e., a ''taxpayer" as defined. It is truly 
a "taxpayer's" court (administrative board) set up for the ''taxpayer". Tax 
Court has no jurisdiction over the individual until the individual petitions 
Tax Court. 

The Tax Court has jurisdiction .wib: when the 
Commissioner issues a valid deficiency notice, and the 
taxpayer files a timely petition for redetermination. 
Scar v. C.LR., 814 F.2d 1363 (9th Cir. 1987). (Emphasis 
added.) 

Tax Court has no authority to hear constitutional issues, no 
authority to hold jury trials, and most importantly, Tax Court has no 
authority to determine who is and who is not subject to (liable for) any 
so-called "income" tax. When the individual petitions Tax Court, he is 
going before them as a ''taxpayer" as defined; as one who is subject to 
(liable for) a revenue tax. An individual is, in effect, talking out of both 
sides of his mouth when he goes to Tax Court and argues that he is not 
subject to (liable for) a tax. 

People are told that they must exhaust their administrative 
remedies before they can take their arguments to a federal district court. 
However, all of the administrative remedies are provided for in the internal 
revenue laws enacted by Congress, and in the rules and regulation issued 
by the Secretary of the Treasury or the Commissioner of Internal Revenue 
pursuant to the laws enacted by Congress. People who are not subject to 
(liable for) a tax have no administrative remedies to exhaust. With these 
people, Congress does not assume to deal. 

The revenue laws are a code or system in regulation of tax 
assessment and collection. They relate to taxpayers, and 
not to nontaxpayers. The latter are without their scope. No 
procedure is prescribed for nontaxpayers, and no attempt is 
made to annul any of their rights and remedies in due 
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course of law. With them Congress does not assume to 
deal, and they are neither of the subject nor of the object of 
the revenue laws. 
Economy Plumbing and Heating v. United States, 470 F.2d 
585, at 589 (Ct.Cl. 1972). (Emphasis added.) 

Note 3 of this case reads as follows: 

3. The term "taxpayer" in this opinion is used in the .s1rikt 
or narrow sense contemplated by the Internal Revenue 
Code and ~ a person who pays, overpays, or is subject 
to pay his own personal income tax.. (See Section 
770l(a)(l4) of the Internal Revenue Code of 1954.) A 
"nontaxpayer" is a person who does not possess the 
foregoing requisites of a taxpayer. 
Economy, supra, fn. 3, at 590. (Emphasis added.) 

There are many individuals and groups across the land who are 
willing to take your case to Tax Court hoping to prove that the agent or 
agency did not send out a particular notice, or did not send out the notice 
on time, or in some way failed to follow some other procedure required of 
the agency in its dealings with a "taxpayer". But all this does is gets the 
individual right back into the quagmire of statutes, rules and regulations 
which apply only to the "taxpayer" as defined. This is not the place where 
one who is not subject to (liable for) a tax should want to be. 

ALTERNATIVE TO TAX COURT 

In the letter to Agent Wanna B. Tyrant, and in the FOIA requests, 
specific records and documents of fact have been demanded which show 
who, if anyone, made the determinations that the individual is subject to 
or liable for a tax and also the documents relied upon which provided the 
basis for making those determinations. No agent has the authority to make 
those determinations and none of the above demanded documents are ever 
provided by the agency. The agents continue to act on merely a 
presumptive basis. This, is not due process of law. A notice and 
opportunity to be heard is required before a person can lawfully be 
deprived of liberty or property. Fuentes v. Shevin, 407 U.S. 67 (1972); 
Matthews v. Eldridge, 424 U.S. 319 (1976). Notice of hearing requires 
full disclosure of facts upon which impending deprivation is based and 
opportunity to present argument. Goss v. Lopez, 419 U.S. 565 (1975). A 
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fair hearing contemplates full disclosure; and, an order of an 
administrative agency without factual support is without due process. 
Garvey v. Freeman, 397 F.2d 600 (10th Cir. 1968). Who, if anyone, made 
those determinations referred to in the letter to Agent Wanna B. Tyrant, 
and whether they had authority to do so are facts that need to be disclosed. 

The agent would like to keep the disclosure of facts limited to just 
the amount of earnings that are involved, because the only authority the 
agent has is to determine the amount of tax owed by a "taxpayer" as 
defined. The facts that need to be disclosed are those demanded in the 
individual's letters. Discovery can be compelled prior to the hearing so 
you have the documents, if any exist, to work with at the hearing. The 
agents involved in the process can be deposed regarding the facts and the 
documents demanded in the individual's letters. 

In the IRS letters sent to a non-filer, several opportunities for 
hearings and appeals are offered. Even after a notice of lien is filed, the 
"taxpayer" is offered a right to an appeal in section 6326. One who is not 
subject to a tax wants to make sure that he does not get caught up in the 
IRS language that applies to the "taxpayer" as defined. It is important that 
the non-filer does not claim a right to a hearing under the Code, but rather 
claims his right to a hearing under the due process clause of the Fifth 
Amendment. (As against State action, the right to a hearing should be 
claimed under the due process clause of the Fourteenth Amendment.) 
Nevertheless, every time the IRS sends a letter or notice, the individual 
should demand a hearing before the agency proceeds with their plans. 
Even though Bothke did not challenge the authority of the taxing agency, 
the Bothke Case previously referenced is a valuable case to read as far as 
putting the agent on notice. 

In the demand for a hearing, the non-filer needs to demand a 
hearing wherein certain issues of law can be addressed by an impartial 
person who is competent to address such issues of law. (The IRS does not 
have anyone authorized to determine who is or who is not subject to 
(liable for) a tax.) The demand should include the production of the 
documents of fact previously discussed prior to the date of the hearing. 
(The IRS will not have these necessary documents to support their 
actions.) In the right to discovery prior to the hearings, the agents and all 
other persons involved with your case should be deposed. 

285 



THE BIGGEST "TAX LOQPBOLE" OF ALL 

The demands for discovery and the opportunity to take depositions 
should be made to the Regional Director, the District Director and to the 
agents and other known IRS persons involved in the letters sent to you. 

Additionally, the United States Supreme Court has determined that 
before a person can be deprived of property in civil proceedings, due 
process requires assistance of counsel. Goldberg v. Kelly, 397 U.S. 254 
(1970). While you probably will not get counsel provided, ask for it 
anyway and argue about that issue later if necessary. (The very thought 
that Americans should have to hire and pay for professionals just to stop 
the public servants from taking their property without due process of law 
is atrocious.) 

The IRS people will essentially tell the individual if he doesn't like 
their decisions, he can exhaust his administrative remedies in Tax Court. 
However, the doctrine of exhaustion of administrative remedies obviously 
would not apply when (1) an administrative remedy is not available as in 
the case of one who is not subject to the revenue laws, (2) when the 
agency has no power to act, (3) when administrative remedies are 
inadequate or nonexistent, and ( 4) when the agency lacks jurisdiction over 
the party or the subject matter. 

An interesting case which makes these points, is the case of 
Exchange Bank v. County of Sonoma, 59 C.A.3d 608 (1976). The bank 
did not dispute the facts regarding the property taxes on what it considered 
to really be the real property involved. The county, however, tried to 
include in the valuation of the property a computer which it claimed was 
part of the real property. The computer was five feet high, six feet long, 
two feet eight inches wide, mounted on wheels, and its only connection to 
the real property was an electrical cable plugged into a socket. The court 
held that the issue as to whether or not the computer was part of the real 
property was a matter of law which the county tax board was not 
competent to decide. Therefore, it was not necessary for the bank to go 
through the exhaustion of administrative remedies regarding the computer. 

The people in the IRS are neither authorized nor competent to 
address the issue as to whether or not a particular individual is subject to 
(liable for) a so-called "income" tax. The IRS can only go by the Code 
and the Code does not say. If a federal district court judge is not able to 
create non statutory taxpayers, no lowly IRS agent would have such 
authority. 
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Since the statutory definition of "taxpayer" is exclusive, the 
federal courts do not have the power to create non statutory 
taxpayers for the purpose of applying the provisions of the 
revenue acts .... 
C.LR. v. Trustees of L. Inv. Ass'n., 100 F.2d 18, at 29 (7th 
Cir. 1938). 

The IRS will not provide the type of hearing you are demanding. 
They can't. So what do you do? You take the issue to federal district 
court. You will be asking the federal district court to either mandate that 
the IRS persons provide you with a full disclosure of facts so that you can 
have a fair hearing which is your right guaranteed under the due process 
clause of the Fifth Amendment of the United States Constitution, or in the 
alternative, issue a writ of prohibition preventing the IRS persons from 
going forward to deprive you of your property in absence of a fair hearing. 
You will not be asking the judge to determine if the tax is direct or 
indirect, and you will not be asking the judge to determine whether or not 
you are a "taxpayer" as defined. He has no power to do the latter, anyway. 

You will be asking the judge to address pure, fundamental rights 
guaranteed under the United States Constitution. He will probably 
appreciate not being asked to address tax issues. You should note that 
many of the cases on due process and fair hearings relate to administrative 
agencies. You will always want to keep in mind that while the basic 
principles are much the same, you are not involved in administrative due 
process. 

You should also note that you will not be going forward with a 
civil rights issue under Title 42, but rather your issue involves 
fundamental rights under 28 U.S.C. 1331, which is what Bivens used. 

THE TOOLS TO USE 

The district courts shall have original jurisdiction of all 
civil actions arising under the Constitution, laws, or treaties 
of the United States. 
28 U.S.C. 1331. 

Federal district courts have authority to hear issues regarding basic, 
fundamental constitutional rights under 28 U.S.C. 1331. You will, at first, 
be asking the court to force the agent or agents to perform their duty in 
providing a full and meaningful hearing, or to stop what they are doing. 
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A writ of mandate or in the alternative, a writ of prohibition will 
accomplish this goal if you are able to present the issues clearly enough to 
show the judge that a fundamental right is being violated. The federal 
district courts have authority to issue either writ regarding fundamental 
constitutional rights. 

The district courts shall have original jurisdiction of any 
action in the nature of mandamus to compel an officer or 
employee of the United States or any agency thereof to 
perform a duty owed to the plaintiff. 
28 u.s.c. 1361. 

(a) The Supreme Court and all courts established by Act of 
Congress may issue all writs necessary or appropriate in aid 
of their respective jurisdictions and agreeable to the usages 
and principles of law. 

(b) An alternative writ or rule nisi may be issued by a 
justice or judge of a court which has jurisdiction. 
28 U.S.C. 1651. 

If IRS persons, known and unknown, violate your rights secured 
under the United States Constitution, they can be sued in their own 
individual capacity, because they have no official authority to violate your 
rights. If they knew, or should have known, that they were violating a 
fundamental right, they have no official immunity. Once put on notice, 
they can't say they didn't know. See the Bathke Case previously 
referenced. 

You want to set your situation up so that you can eventually sue 
the agent or other known and unknown persons in their individual 
capacity. By going the route of 28 U.S.C. 1331 for the petitions for writs, 
you are half-way home. You will want to be very familiar with Bivens v. 
Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 
388 (1971). 

Due process is a vast area of law. Books on the subject can be 
obtained from law book stores and are also found in law libraries. Even 
books on administrative due process can provide valuable information. 
There are also books available on the proper structure of petitions for writ 
of mandamus or in the alternative, for writ of prohibition, as well books on 
filing suits in federal court. These are things that you must learn for 
yourself. 
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There are many individuals around the country who will claim they 
know how to do all these things and will offer to do them for you. 
However, the chances are that they will not even have a clue as to the 
basic underlying principles involved, and the chances are that from their 
collection of canned pleadings, they will lead you right back into the 
quagmire of statutes, rules, regulations, forms and penalties that apply 
only to those subject to (liable for) a tax. Having worked at this for over 
15 years, I have seen what can happen to people who allow someone else 
to do their thinking for them and it usually is not good. 

It is better that you do not take anyone's word on anything and 
check everything out for yourself. It is also better if you work with a 
small group of like-minded individuals and do your research and 
preparation together. But you have to understand for yourself what you 
are doing. Sooner or later, you will have to talk the talk and walk the walk 
on your own, and the better foundation that you build, the firmer the 
ground you will have upon which to do your walking. 

If after you are convinced that you know more about the issues 
presented in this book, know more about due process, know more about 
meaningful hearings, and know more about preparation of pleadings and 
court procedure than anyone else in the world, and after you have prepared 
your petition for writ of mandate I prohibition for yourself, take it to a 
professional who specializes in these extraordinary writs and have the 
professional make sure you have done it right. While the professional may 
not know the difference between a direct and indirect tax, his or her 
knowledge of the difficulties in getting petitions for extraordinary writs 
through the courts will be very valuable. 

If the above was not enough to impress upon you the need to do it 
right, perhaps you should view it from the position that if you do not do it 
right the first time, you will be burned at the stake the next morning. 
Americans are so accustomed to fast foods, instant coffee, and quick fixes, 
not to mention the fact that they are often over-anxious to nail an IRS 
agent, that they hurriedly slop their pleadings together, or rely on someone 
else to do it for them, and such work fails them when they get into court. 
It is also such a waste to go through all the procedure only to fail. The 
court records are stuffed with poorly prepared pleadings which were 
prepared by laymen and attorneys alike. 

The approach shown here is not an instant fix. It is not an easy 
way. It takes a lot of thought, planning, knowledge and understanding. 
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While this approach takes a lot of thought, planning, knowledge 
and understanding, it is, quite frankly, the only way I know that makes any 
sense in order to stop the IRS persons from operating on merely a 
presumptive basis, which is what they have been getting by with for years. 

Before we leave this subchapter, there are two other points I want 
to make. 

If you try to walk the fence with one step as a ''taxpayer" and the 
next step as a nontaxpayer, you will likely fail; not to mention that you 
might end up with a split personality. 

Also, if the IRS ever brings into a civil proceeding prima facie 
evidence such as a previously signed W-4 form to show as a basis for their 
determinations, you can now argue as to how those signatures were 
obtained; whether under conditions of mistake of fact, mistake of law, 
misrepresentation, fraud, constructive fraud, duress, and/or coercion. You 
will have your letter of revocation, and you will now have facts in dispute 
which should be for a jury to decide. If the issue is clearly presented to a 
jury, given today's political climate against the IRS, ajury is very likely to 
agree with you. 

KEEPING TRACK OF YOUR CORRESPONDENCE 

The IRS computer can spit out more unsigned notices and letters to 
you than is comfortable to deal with. It is wise to respond to each of these 
pieces of correspondence, but how do you keep track of it all? Keeping 
these documents in a neat file, in chronological order, filed from back to 
front, at least will keep them all in one place. The envelopes and small 
notices should be attached to the full-sized documents they come with. 

In the front of the file, you can keep an on-going folder summary, 
with columns for the date of document, the date you received their 
document, the form number, if any, of the document, whether it was 
signed or unsigned, and a brief summary of the contents of the document. 

This simple approach is a great help in letting you know just where 
you are with your case. Most importantly, this is exactly the file that will 
provide the source of information needed to prepare your pleadings for 
court, whether it is a petition for a writ or a complaint filed against some 
IRS person. A bit of organization will go a long way in helping you deal 
with those very nasty people. 
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LETTER TO THE EMPLOYER 

The following letter has been designed as a basic outline for the 
individual who is not a ''taxpayer" as defined in the Internal Revenue 
Code. The letter has been written as if the individual is already working 
for the employer. If an individual is just starting or attempting to start a 
new job, he will need to modify the letter accordingly. 

The revocation of signatures portion of this letter should help 
negate the prima facie evidence of ''taxpayer" numbers and ''taxpayer" 
forms for individuals who are already working and who have already 
supplied social security numbers and signed W-4 forms. 

If an individual does not supply this sort of prima facie evidence in 
the first place, it will not be available to be used against him. 

If you have any questions in your mind as to whether or not your 
job involves any activity that has been taxed for revenue purposes, this 
author suggests you obtain advice from a knowledgeable attorney. Have 
the attorney provide you with a written statement as to his opinion. If he 
believes that your particular activity is taxable for revenue purposes, have 
him state which authority determined that particular activity to be taxable 
for revenue purposes, and in which section of the internal revenue laws, if 
any, is a tax imposed on that particular activity. 

For example, in Flint v. Stone Tracy Co., 220 U.S. 107, the U.S. 
Supreme Court held that the business activities of private corporations 
were taxable for revenue purposes, and The Corporation Tax law of 1909 
imposed a tax on that activity. 

Unfortunately, you will probably find many attorneys who have 
not even read, let alone studied, the important landmark decisions in 
regard to taxation, and do not even know the difference between a direct 
tax and an indirect tax. Unless an attorney is thoroughly familiar with the 
court cases cited in this book and many other related cases, he could 
hardly be considered competent to give advice on revenue taxable 
activities, and certainly not competent to give advice to an individual who 
has not been engaged in any revenue taxable activity. 

If your attorney thinks the Sixteenth Amendment authorized a 
direct tax, or that it conferred some sort of new taxing power, or extended 
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the trucing power to new or excepted subjects, you might provide him or 
her with a copy of this book, and suggest that he or she start with page 112 
of the Stanton Case provided in Exhibit B of this book. 

Do not consider this letter to be a magic silver bullet. You should 
expect opposition, mainly because of the lack of understanding on the part 
of most Americans regarding taxes. For example, most people have been 
led to believe that "social security" taxes go into a special fund, when in 
fact they go into the general fund not earmarked in any way. See 
Helvering v. Davis cited previously. This fact alone will surprise many 
Americans, including attorneys. 

I urge you to read and study each and every court case, statute, 
regulation and constitutional provision upon which you rely, and also 
those upon which your opposition relies. Copies of these documents can 
be obtained from law libraries and some from large public libraries. 

Do not be surprised if your opposition is not exactly open and 
honest in its response to you. You might find that your opposition's 
attorneys will cite only portions of statutes or regulations, leaving out 
important qualifying phrases such as "liable for" or "subject to". Such 
omissions will tend to cause the unwary reader to believe that the statute 
or regulation applies to everyone, and not just to those who are liable for 
(subject to) a particular tax. Also, the opposition might misapply court 
cases that simply do not address the issues you are raising, thus, cleverly 
sidestepping the real issues you are trying to raise. 

The better you know your issues, the better you will be able to 
discuss them intelligently with your employer or anyone else. 

This letter has been designed to put and keep the burden of proof 
on the employer. I suggest you try to keep it that way. For example, a 
nontaxpayer (as defined in the Economy Case) should deny being a 
"taxpayer" as defined in the Code when he is being treated or referred to 
as if he were a "taxpayer", rather than claiming to be a nontaxpayer. This 
puts the burden of proof onto those who are assuming the individual is a 
"taxpayer" for purposes of the Code. If you claim to be a nontaxpayer, 
you have placed the burden of proving your statement upon yourself. 

MARK OF THE BEAST 

Many people believe that the social security number or other 
identifying number is the mark of the beast referred to in the Bible. 
Because of this belief, these people refuse to use an identifying number 
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and feel that to be denied the right to obtain a job without a number is 
religious discrimination. It is possible to bring a Title 42 lawsuit under 42 
U.S.C. 2000e-2(a) if an employer dismisses an individual because the 
individual has declined to provide a social security number or other 
identifying number based on his religious beliefs. See the EEOC Case 
previously mentioned. The United States Equal Employment Opportunity 
Commission handles religious discrimination suits. 

A study of this issue will reveal that in order for a plaintiff to 
prevail on a claim of religious discrimination, the religious belief must be 
sincere, and whether or not the belief is sincere is a question of fact to be 
determined by the fact-finder (the jury). Additionally, in order for a 
plaintiff to prevail, the employer must have been informed of the religious 
belief, and the employee must have been disciplined in some manner for 
failure to comply with a conflicting employer's employment requirement. 

If an individual is denied a job or is terminated because he has not 
provided an identifying number, the question arises as to whether the 
employer's actions were based on the employer's requirement or a federal 
requirement. 

While I have seen court papers in which the employer tried to 
claim it to be a federal requirement, I have yet to see a federal or State law 
that prohibited an employer from hiring an individual or required an 
employer to terminate an individual because the individual did not provide 
a number. 

The laws and regulations that supposedly require an employee to 
apply for a number are directed at the employee, not at the employer. For 
example, the regulation (26 CFR 31.6011(b)-2(a)), promulgated under 26 
U.S.C. 6011, only applies to the employee who is in employment for 
wages subject to the taxes imposed by the Federal Insurance 
Contributions Act or which are subject to withholding of income taxes, 
and then, only requires such employee to make an application. It does not 
require the employer to take action against the individual. The 
regulation is directed at the employee, not the employer. Therefore, any 
action against an individual by the employer is the employer's 
independent decision, and is not based on any federal requirement for him 
to take action against the individual. This was the basis for the Title 42 
religious discrimination suit previously discussed. It seems it was a feeble 
excuse for the employer to have claimed he was only following federal 
law. 
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In addition to the above, the statute (26 U.S.C. 6011) applies only 
to any person made liable. The regulation cannot alter or go beyond the 
scope of the statute. Therefore, neither the statute nor regulation can apply 
to an individual who has not been made liable for a tax. If the employer 
is not provided with a social security number, he does not have this prima 
facie evidence indicating that the individual is subject to social security 
taxes, and this places more of a burden of proof on the employer. 

If the IRS attempts to take action against the individual for not 
applying for a number or for not submitting a number to the employer, 
then the burden of proof is upon the IRS to prove the individual is subject 
to (liable for) a revenue tax. 

It is important to make a distinction between the issue of religious 
discrimination and the issue as to whether or not you are subject to a tax. 

If one is subject to a tax, he cannot use a religious belief as an 
excuse for not paying a tax or for not conforming to the tax laws. For 
example, if a ''taxpayer" has a religious belief that forbids him from 
paying for the abortion of children, or paying for war in a foreign land, or 
because he does not believe in welfare, the ''taxpayer" still has no excuse 
for not paying his taxes or for not conforming with the other requirements 
of the tax laws, even if Congress chooses to spend funds for these 
purposes. 

Because a religious belief is personal, the letter to the employer is 
void of any reference to religious belief for not supplying a number. If, 
however, one has such religious belief, he might add to the letter that his 
religious belief forbids him from using an identifying number even if he 
were subject to a tax. An example is found in the EEOC Case 
documents. The important point, I think, is to make a clear distinction 
between the issue of religious discrimination and the issue as to whether or 
not you are subject to or liable for a tax. 

The bottom line is that the employer has no authority to take 
adverse action against an individual for not supplying an identifying 
number. Without the prima facie evidence of ''taxpayer" status of the 
individual, the employer will have a much more difficult time trying to 
justify adverse actions against the individual. 

Remember that the employer has absolutely no authority to 
determine who is and who is not subject to (liable for) a tax, and the 
revenue laws relate only to those who are subject to (liable for) a tax. 
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If an employer continues to want to withhold when he cannot 
prove the subject of the tax or prove who, if anyone, is subject to (liable 
for) the tax, then we have to question who the real criminals are in our 
country. The taking of a person's money based on a mere assumption 
cannot possibly meet the constitutional requirements of due process of law 
guaranteed by the Constitution of the United States. 

Protecting and defending your constitutionally protected rights is 
serious business. Good luck. 

295 



THE BIGGEST "TAX LOOPHOLE" OF AIJ. 

Your name 
Address 
City, State & Zip 

Date -------
Cert. Mail# ----

Director of Personnel 
Your company's name 
Address 
City, State, Zip 

NOTICE 

Re: Demand for full payment of earnings and demand employer cease 
and desist withholding of earnings under the guise pretext, sham and 
subterfuge of withholding taxes from employee who is not subject to 
income or other revenue tax, and payment of all moneys unlawfully 
withheld. 

Dear 

THERE IS NO ABSOLUTE REQUIREMENT TO SUPPLY A 
SOCIAL SECURITY NUMBER OR "TAXPAYER" FORM W-4. 

-------
Please take notice that I, (your name), hereby demand full payment 

of my earnings and demand that you cease and desist withholding any of 
my earnings under the guise, pretext, sham and subterfuge of withholding 
taxes. 

At the time I applied for a job with you, I was falsely led to believe 
that I was required by law to complete and sign a Form W-4 and also 
required to supply a social security number. I have since learned certain 
facts regarding the signing of forms and the supplying of numbers 
supposedly required by the revenue laws. 

I submit that there is no law that requires an individual to complete 
and sign a Form W-4 in order to obtain or to keep a job. I also submit that 
there is no law that requires an individual to supply a social security 
number in order to obtain or to keep a job. 

I submit that it is only required under the internal revenue statutes 
and regulations that an employer request from an individual a completed 
and signed Form W-4 and request from an individual an identifying 
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number such as a social security number. As you will see, the employer 
needs only to sign an affidavit stating that the request for a social security 
number has been made. 

I submit that there is no law that prohibits an employer from hiring 
an individual, and no law that requires an individual be terminated, in the 
event the individual does not sign tax forms or submit a social security 
number. 

I submit that any penalties relating to an individual's alleged 
"failure" to sign required forms, submit required information, and/or 
supply required numbers is a matter between the Internal Revenue 
Service and the individual; and that an employer has absolutely no 
authority to penalize an individual in any manner or to deprive an 
individual of any rights or privileges merely because the individual has not 
supplied such number or submitted such forms. 

I submit that the Internal Revenue Code and the regulations 
promulgated pursuant to the Code do not contain an absolute requirement 
that an employer provide an employee's social security number or other 
identifying number to the Internal Revenue Service. 

I base the above statements on the following information. 

NO SOCIAL SECURITY NUMBER REQUIRED. 

The Internal Revenue Code section 6109(a)(3) states: 

Any person required under the authority of this title to 
make a return, statement or other document with respect to 
another person shall request from such other person, and 
shall include in any return, statement, or other document, 
such identifying number as may be prescribed for securing 
proper identification of such other person. 
26 U.S.C. 6109(a)(3). (Emphasis added.) 

The regulation interpreting section 6109 provides: 

If he does not know the taxpayer identifying number of the 
other person, he shall request such number of the other 
person. A request should state that the identifying number 
is required to be furnished under authority of law. When 
the person filing the return, statement, or other 
document does not know the number of the other 
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person, and has complied with the request provision of this 
paragraph, he shall sign an affidavit on the transmittal 
document forwarding such returns, statements, or other 
documents to the Internal Revenue Service so stating. 
26 CFR 301.6109-l(c) (In part, emphasis added.) 

If a document must be filed and the employer has been unable to 
obtain the number but has made the request, then the employer needs only 
to include an affidavit stating that the request was made. 

The Internal Revenue Code section 6723 states: 

In the case of a failure by any person to comply with a 
specified information reporting requirement on or before 
the time prescribed therefor, such person shall pay a penalty 
of $50 for each such failure, .... 
26 U.S.C. 6723. (In part.) 

However, Internal Revenue Code section 6724(a) provides for a 
waiver of any penalties assessed under the Code upon a showing of 
reasonable cause. Section 6724(a) provides: 

No penalty shall be imposed under this part with respect to 
any failure if it is shown that such failure is due to 
reasonable cause and not to willful neglect. 
26 U.S.C. 6724(a). (Emphasis added.) 

Since the Internal Revenue Code provides a waiver of any 
penalties for "any failure" to obtain a social security number, it is not 
mandatory that you obtain such number or supply such number to the 
Internal Revenue Service. The fact that an individual will not sign a tax 
form or supply a number after you have made the request, eliminates 
willful neglect on your part. 

Even under the Immigration Reform and Control Act, codified at 8 
U.S.C. 1324a(b), documents other than a social security card can be used 
for identification purposes; a birth certificate being one of them. 

NO FORM W-4 IS REQUIRED. 

Just like the request for a social security number (or ''taxpayer" 
identifying number), the Internal Revenue Code merely requires that the 
employer request a Form W-4 (or withholding exemption certificate) 
from each employee. The Code instructs that in the event the employee 
does not furnish such certificate, such employee shall be considered as a 
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single person. Note that the Internal Revenue Code only relates to those 
persons who are subject to (liable for) a revenue tax. See Economy 
Plumbing and Heating Co. v. United States, 470 F.2d 585, cited below. 

Just like the social security number, you will also see that there is 
no absolute requirement for withholding exemption certificates or 
withholding allowance certificates (such as Form W-4) required to be 
signed by an individual in order for him or her to obtain a job. You will 
see that such forms apply only to individuals who are claiming some sort 
of statutorily authorized allowance or exemption. 

The Internal Revenue Code provides: 

On or before the date of the commencement of employment 
with an employer, the employee shall furnish the employer 
with a signed withholding exemption certificate relating to 
the number of exemptions which he claims, which shall 
in no event exceed the number to which he is entitled. 
26 US.C. 3402(/)(2)(A). (Emphasis added.) 

Here, the language is clear. Such a form is required only in the 
event some sort of exemption is claimed. Please be advised that I make 
no claim at all. I do not claim "exempt", I do not claim "zero" and I do 
not claim any other number of exemptions. I simply make no claim at 
all. I submit that you will find no law requiring an individual to complete 
such certificate if such individual makes no claim. It goes without saying 
that an individual cannot be forced to claim a "benefit" or be forced to sign 
a government form which is not absolutely required by law in order to 
contract for a job. 

Furthermore, the regulation issued pursuant to 26 U.S.C. 
3402(t)(2)(A) states that an employer is only required to request a 
"withholding exemption certificate" and tells you precisely what to do in 
the event you are not furnished such certificate. 

(a) On commencement of employment. The 
employer is required to request a withholding exemption 
certificate from each employee, but if the employee fails to 
furnish such certificate, such employee shall be considered 
as a single person claiming no withholding exemptions. 
26 CFR 31.3402(/)(2)-1 (a). (In part, emphasis added.) 

Summarizing all of the above, it is clear that the statutes and 
regulations issued pursuant to the statutes do not provide you with any 
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protection for refusing to hire an individual or for dismissing an 
individual simply because the individual has not supplied a social security 
number or signed tax forms. 

WITHHOLDING. 

It goes without saying that one cannot have taxes withheld unless 
he is subject to (liable for) a tax. 

I deny being subject to or liable for any so-called "income" tax, or 
any so-called "Social Security" tax or any other revenue tax. I submit that 
you will find no place in the Internal Revenue Code that makes me 
subject to or_liable for any tax. I suggest that you not merely assume that 
I am subject to or liable for a tax and withhold from my contracted 
earnings on the basis of that assumption. Such actions will not pass 
muster under the due process clauses of the Fifth and Fourteenth 
Amendments of the United States Constitution. 

The Internal Revenue Code is clear in showing which persons are 
liable for a tax. For example, 26 U.S.C. 5703(a)(l) states: 

The manufacturer or importer of tobacco products shall be 
liable for the taxes imposed thereon by section 5701. 
26 U.S.C. 5703(a)(l). 

Again, I submit that you will find no place in the Internal Revenue 
Code that makes me subject to or liable for any tax. 

Furthermore, I deny being a ''taxpayer" as that term is defined in 
the Internal Revenue Code. I also deny that I have any "taxable income" 
or "taxable year" as these terms are defined in the Internal Revenue Code. 

If you act on a mere assumption that I am subject to or liable for 
any revenue tax, you will then carry the burden of proof as to the 
lawfulness of your actions. 

You should note that the courts have clearly stated the revenue 
laws relate only to those who are subject to or liable for a tax. 
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The revenue laws are a code or system in regulation of tax 
assessment and collection. They relate to taxpayers and 
not to nontaxpayers. The latter are without their scope. 
No procedure is prescribed for nontaxpayers, and no 
attempt is made to annul any of their rights and remedies in 
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due course of law. With them Congress does not assume to 
deal, and they are neither of the subject nor of the object of 
the revenue laws. 

Note 3. The term "taxpayer" in this opinion is used in the 
strict or narrow sense contemplated by the Internal Revenue 
Code and means any person who pays, overpays, or is 
subject to pay his own personal income tax. (See Section 
7701(a)(14) of the Internal Revenue Code of 1954.) A 
"nontaxpayer" is a person who does not possess the 
foregoing requisites of a taxpayer. 
Economy Plumbing and Heating Co. v. United States, 470 
F.2d 585, 589-590 (U.S. Court of Claims, 1972). 
(Emphasis added.) 

In other words, all of the statutes and regulations under the internal 
revenue laws apply only to those who are subject to or liable for a 
revenue tax. 

I submit that you do not have the authority to determine who is and 
who is not subject to or liable for a tax. Before you proceed to act on a 
mere assumption that I am someone who is subject to or liable for a 
particular tax, I suggest you try to determine whether the subject of the tax 
is in the category of people, property or activities, and then try to find a 
place in the Internal Revenue Code that imposes a tax on that particular 
subject. 

I submit that there is no tax within the Internal Revenue Code 
imposed on people or property. 

A federal court stated: 

Indeed, the requirement for apportionment is pretty strictly 
limited to taxes on real and personal property and capitation 
taxes. 
Penn Mutual Indemnity Co. v. C.LR., 277 F .2d 16, 19-20 
(3rd Cir. 1960). 

I submit that there is no tax imposed by the internal revenue laws 
that has been apportioned among the States as the United States 
Constitution requires of direct taxes. Obviously, since there are no federal 
taxes apportioned among the States, including social security taxes, there 
is no tax imposed on either people or property. 
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The United States Supreme Court stated: 

In the matter of taxation, the Constitution recognizes the 
two great classes of direct and indirect taxes, and lays down 
two rules by which their imposition must be governed, 
namely: The rule of apportionment as to direct taxes, and 
the rule of uniformity as to duties, imposts and excises. 
Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, at 
557 (1895); and 
Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, at 13 
(1916). (Emphasis added.) 

and, 

[T]he conclusion reached in the Pollock Case did not in any 
degree involve holding that income taxes generically and 
necessarily came within the class of direct taxes on 
property, but on the contrary recognized the fact that 
taxation on income was in its nature an excise entitled to be 
enforced as such .... 
Brushaber, supra, at pages 16-17. (Emphasis added.) 

In the event your attorney claims that the Sixteenth Amendment 
authorized a direct tax without apportionment, let me advise you that the 
United States Supreme Court said: 
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[B]y the previous ruling it was settled that the provisions of 
the Sixteenth Amendment conferred no new power of 
taxation but simply prohibited the previous complete and 
plenary power of income taxation possessed by Congress 
from the beginning from being taken out of the category of 
indirect taxation to which it inherently belonged .... 
Stanton v. Baltic Mining Co., 240 U.S. 103, at 112. 
(Emphasis added.) 

and, 

The Sixteenth Amendment ... does not extend the taxing 
power to new or excepted subjects .... 
Peck & Co. v. Lowe, 247 U.S. 165, 172 (1918). 

and, 

A tax laid upon the happening of an event, as 
distinguished from its tangible fruits, is an indirect tax .... 
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Tyler v. United States, 281U.S.497, at 502 (1930). 
(Emphasis added.) 

The 1943 House Congressional record reiterates these basic facts. 

The income tax is, therefore, not a tax on income as such. 
It is an excise tax with respect to certain activities and 
privileges which is measured by reference to the income 
which they produce. The income is not the subject of the 
tax: it is the basis for determining the amount of tax. 
House Congressional Record, 3-27-43, page 2580. 
(Emphasis added.) 

The United States Supreme Court explains an excise tax. 

Excises are "taxes laid upon the manufacture, sale or 
consumption of commodities within a country, upon 
licenses to pursue certain occupations, and upon corporate 
privileges." Cooley, Const. Lim., 7th ed., 680. 
Flint v. Stone Tracy Co., 220 U.S. 107, at 151 (1911). 
(Emphasis added.) 

Unless you can find a place in the Internal Revenue Code that 
imposes a tax upon any activity or event which I am involved in, then you 
have no basis to assume or presume that I am subject to or liable for a 
tax. 

While withholding is authorized under certain conditions, section 
3402(a)(l)(B) of the Internal Revenue Code states that withholding must: 

... reflect the provisions of chapter 1 [of the Code] .... 
26 U.S.C. 3402(a)(l)(B). (Explanation added.) 

Chapter I of the Code involves the so-called "income" tax which is 
an indirect tax in the nature of an excise which is a tax imposed upon some 
taxable event or activity. I submit that you will not find a place in the 
Internal Revenue Code that imposes a tax on any activity or event which I 
am involved in, and no place in the Code that makes me subject to or 
liable for any revenue tax. 

Also, I submit that before you proceed to act based upon someone 
else's statement claiming I am liable for or subject to any internal 
revenue tax, that you make certain that that person has the authority to 
make that determination. I submit that there is no statute authorizing 
anyone to determine whether or not I am subject to any internal revenue 
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tax. Personnel within the taxing agencies may have authority to determine 
the liability (amount of tax owed) of a ''taxpayer" as that term is defined in 
the Internal Revenue Code (one who is subject to a revenue tax), but I 
submit that no person has been granted the authority to determine whether 
or not I am subject to or liable for any internal revenue tax. 

I submit that you will not be able to find any person who will sign 
a statement under penalty of perjury claiming that I am subject to or 
liable for any particular revenue tax. 

The United States Supreme Court has ruled: 

Our system of taxation is based upon voluntary assessment 
and payment, not upon distraint. 
Flora v. United States, 362 U.S. 145, 176 (1960). 

I have determined that I am neither subject to nor liable for any 
internal revenue tax. 

Again, I submit that you will find no person who has been granted 
the authority to determine whether or not I am subject to or liable for any 
internal revenue tax. If you think there is a document granting any person 
such authority, I suggest you obtain a hard copy of that document before 
you proceed to withhold money from my earnings under the guise or 
pretext of supposedly withholding taxes. 

I submit that the only requirements for forms to be signed and 
numbers to be supplied under the revenue laws apply only to a "taxpayer" 
as that term is defined in the Internal Revenue Code; i.e., one who is 
subject to and/or liable for a revenue tax. 

I submit that the signing of W-4 forms and the supplying of social 
security numbers provide merely prima facie evidence, whether factually 
true or not, that the individual is a "taxpayer" as that term is defined in the 
Internal Revenue Code. In other words, such forms and numbers provide 
prima facie evidence that the individual is subject to and/or liable for an 
internal revenue tax. 

I submit that such numbers and forms were obtained from me by 
you under conditions of mistake of fact, mistake of law, misrepresentation, 
fraud, constructive fraud, duress, and/or coercion. Therefore, I hereby 
revoke my signature on any and all such forms in your possession, and I 
demand that you remove any social security number or "taxpayer" 
identification number from any and all records in your possession. 
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Since you do not have the authority to determine whether or not I 
am subject to any internal revenue tax, I demand that you do not send any 
Form 1099, Form W-4, Form W-2, or any other forms concerning me to 
the IRS or any government agency. Any release of private information 
concerning me will be in violation of my rights of privacy under the law. 

If any such agency requests information concerning me, I suggest 
you demand documented proof (if any exists) that I am a person subject to 
or liable for a revenue tax and provide me with copies of such documents. 

If you cannot and do not provide me with true copies of an official 
determination that I am subject to or liable for a revenue tax, signed by a 
person with proper authority to make that determination (if any such 
person exists) and with documented proof of the authority to make that 
determination, the detailed basis for that determination clearly identifying 
the precise subject of the tax in question and clearly stating whether the 
subject of the tax is in the category of people, property or activities, and 
clearly stating the precise section of the revenue laws imposing a tax on 
that particular subject and the precise section of the revenue laws that 
makes me subject to or liable for that tax, I will presume that my position 
is correct and that any withholding of my lawful earnings will be an 
unlawful conversion of my property. 

If you act without the proper authority, I seriously doubt that the 
IRS will come to your aid. 

Please advise me in writing within 10 days of receipt of this letter 
of the action you intend to take. 

Sincerely, 

Isl (your sj~nature) 
(your name typewritten) 
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VERIFICATION 

I declare under penalty of perjury that I have read the foregoing 
letter and know its contents, and to the best of my knowledge the 
statements therein are true and correct, except as to those matters upon 
which I rely on information and/or belief, and as to those matters I do 
believe them to be true and correct. 

Dated: 
~~~~~~~~~~~-

1 s I (your si,mature.) 
(your name typewritten) 

(NOTARY PUBLIC'S JURAT) 
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LETTER OF REVOCATION 

The main purpose of the letter of revocation is to establish a record 
of your good-faith belief that while at one time you had been misled and 
misinformed regarding particular aspects of the revenue laws, you have 
since learned and believe you are neither subject to nor liable for the so
called "income" tax or for the so-called "social security" tax, and that you 
are not a person required to make a report (return) of your earnings. 

In order to be convicted for alleged "violations" of the federal 
revenue laws, the government must prove that the "defendant" willfully 
violated the law. At trial, the government enters as evidence and presents 
to the jury records of past I 040 forms and W-4 forms which the defendant 
has signed, and then tells the jury that these prove that the "defendant" 
recognized his requirement to file and to pay taxes. 

A copy of the letter of revocation can be entered as evidence by the 
"defendant" in order to negate the government's allegations of willfulness 
(providing the letter was written prior to any of the dates the alleged 
"failure to file" occurred) Copies of books and court cases upon which the 
"defendant" claims to have relied can also be entered as evidence to 
support his testimony about how he formed his good-faith belief. The 
judge will instruct the jury to the effect that if the jury believes the 
"defendant" was sincere in his belief, they are to find him not guilty. How 
better could a "defendant" get his message to the jurors as to his good
faith belief than to provide them with a copy of his letter of revocation 
which explains his belief and copies of the United States Supreme Court 
decisions upon which he relied? 

Actually, of all of the court trial transcripts I have read and the 
court trials I have attended, I have yet to see a case where the government 
actually proved that the "defendant" was subject to or liable for a tax or 
required to file returns or pay taxes. Essentially, what the government 
proves is that the "defendant" earned a certain amount and then relies on 
the jurors' mistaken belief that everybody who earns a living has to pay 
taxes and file returns. 

Establishing a believable good-faith belief is a proven method for 
getting juries to render not guilty verdicts, and a good letter of revocation 
will go a long way in accomplishing this goal. Additionally, the 
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government is less likely to bring criminal charges against an individual 
who has established a record of his believable good-faith belief which is 
based upon United States Supreme Court decisions. 

308 

NOTE: A social security number cannot be revoked by 
the individual because it is not the individual's number, but 
only the number that has been assigned to him. The 
signature on the social security application, however, can 
be revoked if sufficient reason is given. 
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Your name 
Address 
City, State & Zip 

Date -------
Certified Mail # ----
To: Secretary of the Treasury USA, et al. 

Commissioner of Internal Revenue USA, et al. 
Attorney General USA 
c/o Secretary of the Treasury USA 
Washington DC 

Copies: Copies of this document will be supplied to District Directors of 
the Internal Revenue Service, IRS personnel, and other interested 
parties at the discretion of the signer. 

NOTICE OF REVOCATION OF SIGNATURES AND AFFIDAVIT 
IN SUPPORT THEREOF 

Please take NOTICE that I hereby revoke and rescind my 
signatures from each and every document I have ever signed that would 
indicate, or provide prima facie evidence, that I am now or ever was a 
"taxpayer" as that term is defined in the Internal Revenue Code or that I 
was ever subject to or liable for any internal revenue tax whatsoever, 
including, but not limited to the so-called "income" tax and the so-called 
"social security" tax. 

Based on the following facts, I have determined that my signatures 
were obtained on the above referenced documents under conditions of 
mistake of fact, mistake of law, misrepresentation, fraud, constructive 
fraud, duress and/or coercion. This revocation of signatures applies to, but 
is not limited to, all documents containing the number .::...::....: ::...= .:....::...:.... 

1. In years past, I had been influenced and misled by the news 
media (including IRS press releases), by tax preparers and by a 
misinformed public into believing that I was subject to and liable for the 
so-called "income" tax and the so-called "social security" tax, and that I if 
I did not file Form 1040 Income Tax Returns and other IRS forms and 
documents by the April 15th deadline I would be subject to a fine and jail 
sentence. 

2. In addition to the aforesaid warnings, I had also been 
influenced by employers who indiscriminately require individuals to sign 
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W-4 forms (Employee's Withholding Allowance Certificate) and provide 
social security numbers in order for the individuals to obtain jobs. 

3. I have since learned and believe that by signing tax forms and 
providing social security numbers I was providing prima facie evidence, 
whether factually true or not, indicating that I was a person subject to and 
liable for a revenue tax and a person who supposedly recognized an 
obligation to file tax forms. 

4. I have since learned and believe that there is no place in the 
Internal Revenue Code that identifies which individuals, if any, are 
subject to or liable for either the so-called "income" tax or the so-called 
"social security" tax, and that only by the signing of tax forms and the 
providing of social security numbers does an individual create the 
necessary prima facie evidence (whether factually true or not) indicating 
that he is a person who is subject to and liable for a revenue tax. 

5. I have since learned and believe that the Internal Revenue 
Code states exactly who is liable for other taxes such as the excise tax on 
distilled spirits, clearly stating that the distiller or importer of distilled 
spirits shall be liable for the taxes imposed thereon (26 U.S.C. 5005(a)), 
and that I find no section in the Internal Revenue Code making me liable 
for any tax whatsoever. 

6. I have since learned and believe that the United States 
Supreme Court has been quite clear in stating that a so-called "income" tax 
is in fact an excise tax (Brushaber v. Union Pacific R.R. Co., 240 U.S. 1, 
16-17 ( 1916) ), and (contrary to popular belief) the Sixteenth Amendment 
conferred no new power of taxation but simply prohibited such power of 
income taxation from being taken out of the category of indirect taxation 
to which it inherently belonged (Stanton v. Baltic Mining Co., 240 U.S. 
103, 112 (1916)) and that it did not extend the taxing power to new or 
excepted subjects (Peck & Co. v. Lowe, 247 U.S. 165, 172 (1918)), and 
that an indirect tax is a tax laid upon the happening of an event, as 
distinguished from its tangible fruits (Tyler v. United States, 281 U.S. 497, 
502 (1930)), and that excise taxes (being in the category of indirect taxes) 
are imposed or laid upon certain activities such as the manufacture, sale or 
consumption of commodities within a country, the exercise of licenses to 
pursue certain occupations, and the doing of business in a corporate 
capacity (Flint v. Stone Tracy Co., 220 U.S. 107, 151 (1911)). 
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7. I have since learned and believe that the income tax is not a 
tax on income as such and that it is an excise tax with respect to certain 
activities and privileges which is measured by reference to the income 
which they produce, and that the income is not the subject of the tax: it is 
the basis for determining the amount of tax (House Congressional Record, 
3-27-43, page 2580). 

8. I have since learned and believe that the Oregon Supreme 
Court was quite clear when it said that the individual, unlike the 
corporation, cannot be taxed for the mere privilege of existing, and that the 
corporation is an artificial entity which owes its existence and charter 
powers to the State; but the individuals' rights to live and own property are 
natural ri~hts for the enjoyment of which an ~ cannot be imposed 
(Redfieldv. Fisher, 292 P. 813, 819 (1930)). 

9. I have since learned and believe that the Tennessee Supreme 
Court was quite clear when it said that since the right to receive income or 
earnings is a right belonging to every person, this right cannot be taxed as 
a privilege (Jack Cole v. MacFarland, 337 S.W.2d 453, 456 (Tenn. 
1960)). 

10. I have since learned and believe that the Internal Revenue 
Code relates only to those who are "taxpayer(s)" as that term is defined 
therein, that is, only those who are subject to or liable for a revenue tax 
(26 U.S.C. 1313(b) and 7701(a)(l4); Economy Plumbing and Heating v. 
United States, 470 F.2d 585, 589 590(1972)). 

11. I have since learned and believe that sections 6001 and 6011 
of the Internal Revenue Code which indicate requirements to keep records 
and make returns apply only to those persons who are liable for or made 
liable for a tax (26 U.S.C. 6001, 6011). 

12. I have since learned and believe that section 6012 of the 
Internal Revenue Code which also indicates a requirement to make returns 
relates only to so-called "income" taxes under Subtitle A of the Internal 
Revenue Code (26 U.S.C. 6012) and additionally relates only to persons 
who have ''taxable year(s)" ("taxpayer's annual accounting periods") as 
that term is defined in the Internal Revenue Code (26 U.S.C. 441(b)). 

13. I have since learned and believe that capitation taxes and taxes 
on property are in the category of direct taxes which must be apportioned 
among the States as required by the United States Constitution (Penn 
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Mutual Indemnity Co. v. C.LR., 277 F.2d 16, 19-20 (3rd Cir. 1960); 
Steward Machine Co. v. Davis, 301 U.S. 548, 581-582 (1937)). 

14. I have since learned, concluded and believe that since 
capitation taxes and taxes on property must be apportioned among the 
States in accordance with the United States Constitution, and neither the 
so-called "income" tax nor the so-called "social security" tax is 
apportioned among the States, they must therefore be in the category of 
indirect taxes which are taxes imposed on the happening of an event or 
activity (Tyler, supra), and since I do not find a tax imposed on any of the 
activities that I am involved in, nor do I find a section in the Internal 
Revenue Code that makes me subject to or liable for any tax, I must be 
without the scope of the revenue laws and, therefore, have absolutely no 
legal duty to sign any tax forms of any sort or make any return or report of 
income or pay any tax or keep any records or supply any information to 
the Internal Revenue Service. 

15. Based upon the above-stated facts, I further conclude and 
believe that both the United States Congress and the Internal Revenue 
Service, by deceptive and misleading words and statements in the Internal 
Revenue Code, IRS publications and news releases, have, by means of 
constructive fraud, if not actual fraud, deceived me, as well as the general · 
public, into believing that Congress had imposed a direct tax on our 
earnings (when in fact only persons involved in a taxed activity or event 
could possibly be subject to or liable for an unapportioned tax), and by 
such deception, have created the greatest extortion ever perpetrated upon a 
nation of free people in the entire history of the world. 

16. By reason of the above-stated facts, I do hereby exercise my 
right to rescind, cancel and to render null and void, from the time of 
signing, each and every document containing my signature which would 
indicate in any manner whatsoever that I was ever subject to or liable for 
any internal revenue tax. 

I now affix my signature to these affirmations. 

(your signature) 

Isl (your si~nature) 
(your name typewritten) 
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VERIFICATION 

I declare under penalty of perjury that I have read the foregoing 
document and know its contents, and to the best of my knowledge the 
statements therein are true and correct, except as to those matters upon 
which I rely on information and/or belief, and as to those matters I do 
believe them to be true and correct. 

Dated: 
~~~~~~~~~~~ 

Isl (your sj~ature) 
(your name typewritten) 

(NOTARY PUBLIC'S JURAT) 
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MISCELLANEOUS 

THE ALL-INCLUSIVE NINTH AMENDMENT 

How many high school graduates have any idea of the wording of 
the Ninth Amendment to the United States Constitution? How many of 
them have even heard of it? How much time did their civics teacher spend 
teaching them about the Ninth Amendment? 

Today, many people believe that the Bill of Rights is nothing more 
than government granted privileges which can be taken away by Congress. 
However, the Ninth Amendment and the United States Supreme Court tell 
us that just because some rights are enumerated in the Constitution, this 
does not mean they are government granted privileges, and it does not 
mean that those are the only rights we have. 

The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 
United States Constitution, Ninth Amendment. 

The language and history of the Ninth Amendment reveal 
that the Framers of the Constitution believed that there are 
additional rights, protected from governmental 
infringement, which exist alongside those fundamental 
rights specifically mentioned m the first eight 
Amendments. 
Griswold v. Connecticut, 381 U.S. 479, 488 (1964), Justice 
Goldberg's concurring opinion. 

The quotations above tell me that an individual has fundamental 
rights to do what he wants as long as it does not harm or endanger 
someone else. That is true freedom and everyone can still be protected 
from the actions of others. The type of government the founding fathers 
envisioned was a government that functioned within its delegated powers 
and did not infringe on the fundamental rights of individuals. 

The social planners, however, seem to have done a remarkably 
good job in convincing many Americans that all rights come from 
government, and that the "crowd on the hill" (Congress, et. al), in spite of 
all their antics, (supposedly) really knows what is best for you. 
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I believe America would be a happier place if people first learned 
to respect their own fundamental rights and in tum, respected those same 
rights in regard to other individuals. 

THE POWER OF THE JURY 

While one of the main purposes of the jury is to be a buffer 
between government and the individual, in today's courts, with the 
exception of certain States, the judges force the jurors to take an oath to 
the effect that they will follow the "law" as given to them by the judge. 
However, 

As the Court's opinion clearly acknowledges, there can be 
no doubt that the jury has "an unreviewable and 
unreversible power * * * to acquit in disregard of the 
instructions on the law given by the trial judge * * *." 
Majority opinion at 1132. 
United States v. Dougherty, 473 F.2d 1113, 1139 (1972), 
Bazelon, Chief Judge, dissenting. 

There is not, and cannot be, any constitutional authority for judges 
to force jurors to give up their power to judge both law and fact in the 
particular case they are deciding. To force the jury to take an oath to give 
up their power is, in its most formidable sense, jury tampering on the part 
of the government through its political appointees in the black robes. 

Many defendants have tried unsuccessfully to get the courts to 
allow the jury to know its right to judge both the fact and the law. But 
how can the jury judge the law when the judge never gives the law 
correctly to the jury? As an excuse to refuse to let the jury read the actual 
statute that the accused has supposedly willfully violated, the judges claim 
that the statute would confuse the jury. Well, if the statute would be 
confusing to the jury, wouldn't this be a factor for the jury to take into 
consideration as to whether or not the accused could possibly have been 
confused and not have acted willfully, even if he had actually committed 
the act or omission specified in the statute? 

The point I am making here, is that before an accused should want 
the jury to judge the law, he should first insist that the jury be given the 
opportunity to read the actual statute, verbatim, that supposedly required 
anything of the accused. 

316 



Chapter 15 MISCELLANEOUS 

STATE TAXES 

We are sometimes told that the different States do not agree on 
whether "an income tax" is a direct property tax or an indirect excise tax. 
What is overlooked here, is that the name by which the tax is described in 
the statute is, of course, immaterial. Dawson v. Kentucky, 255 U.S. 288, at 
292 (1921). It is the substance of the statute (indicating the subject of the 
tax) that determines the nature of the tax, and not the name of the tax. 

In order to find out just how well each State court did in regard to 
determining the nature of the tax in its particular so-called "income" tax 
statute, one would have to first look at that particular statute to find out 
what it was that was actually being taxed (the subject of the tax) in order 
to determine the nature of the tax, and then, compare that finding with the 
findings of the State court in regard to that particular statute. Did the 
particular court really take care to find out what it was, exactly, that was 
being taxed, so it could declare the tax to be in the proper category of a 
direct property tax or an excise tax relating to taxable activities? This is 
the only way to find out why a court ruled one way or another in regard to 
a particular statute. In the Redfield Case previously cited, the court stated 
that it was necessary at the outset to determine the nature of the tax. 

One State statute called an "income" tax may be the same, similar 
or entirely different than a so-called "income" tax statute of a different 
State, and certainly, they can all be different from the federal statutes. To 
say that the States disagree as to the nature of "an income tax" is to ignore 
the necessity of considering the substance of each particular statute, rather 
than just the name by which the tax is described. 

1943 CONGRESSIONAL RECORD 

In 1943, Congressman Carlson of Kansas, was so impressed with 
an article written by Mr. F. Morse Hubbard, formerly of the legislative 
drafting research fund of Columbia University, and a former legislative 
draftsman in the Treasury Department, that Mr. Carlson made it part of his 
statement and the Congressional Record. The part of this record used in 
this book reads as follows: 

The income tax is, therefore, not a tax on income as such. 
It is an excise tax with respect to certain activities and 
privileges which is measured by reference to the income 
which they produce. The income is not the subject of the 
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tax: it is the basis for deterqiining the amount of tax. 
House Congressional Record, March 27, 1943, page 2580. 

This record is not case law and it is not binding on any court. A 
court could consider the statements in this record persuasive, if it wanted 
to, or totally disagree with the statement. One reason this citation is used 
in this book is that an individual can reasonably rely on this statement in 
forming his good-faith belief as to the nature of a so-called "income" tax. 
Another reason this record is used, is that if the adversary (including a 
court) agrees that the income is not the subject of the tax, then it leaves 
the question open as to which activity is being taxed. If the adversary 
disagrees and claims the income is the subject of the tax, then it leaves the 
question open as to whether "income" is in the category of people, 
property or activities. You can then end up with judges, as in Litchford' s 
trial, who will not touch the question with a ten-foot pole, which then 
leaves the judge's failure to address questions of law an appealable issue. 
In Litchford's case, the bringing forth of this citation was a big help in 
presenting the question of law to the court. Because the judge chose to 
side-step the question of law, an appealable issue was created. 

This record also shows that those who draft the tax legislation are 
not within Congress, but work in some think tank somewhere, or in the 
Treasury Department. I'm sure it takes a lot of planning to put together 
revenue laws that are so craftily worded in the cryptic language of the 
Internal Revenue Code. I somehow doubt if most of the members of 
Congress actually understand the legislation they vote for. 

RELIGIOUS ASPECTS 

Many people have been led to believe that the biblical quotation, 
"Render therefore unto Caesar the things which are Caesar's" means that 
people should submit to the public servants in government whatever the 
public servants in government demand. It is difficult to understand how 
people could possibly compare our form of government under the United 
States Constitution to anything like the government that existed in 
Caesar's time. Nevertheless, if I ever meet a Caesar and have anything 
that belongs to him, I will gladly give it to him; unless, of course, there is 
a statute of limitations nullifying his claim. 

Now if the "Render therefore unto Caesar" passage is construed to 
mean that we should render unto government that which is government's, 
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I have no disagreement with that idea. But this raises the question as to 
what belongs to government. The idea that the harder and more hours an 
individual works, the more he would owe to government or to society 
makes absolutely no sense to me whatsoever. This is one of the reasons I 
started studying the so-called "income" tax in the first place. 

What I think society needs to realize is that the admonition of 
"Thou shalt not steal" means that you are not supposed to take something 
that does not belong to you, even if the taking is done under the guise of 
taxation. 

Since I certainly am not a biblical scholar, I asked a friend of mine 
to dig out some Bible quotations that would fit in with the subject matter 
of this book. Rather than commenting on them separately, I think I will 
leave them all in under the context of food for thought. 

Behold that which I have seen: it is good and comely for 
one to eat and to drink, and to enjoy the good of all his 
labor that he taketh under the sun all the days of his life, 
which God giveth him: for it is his portion. 
Ecclesiastes 5: 18 

Every man also to whom God hath given riches and wealth, 
and hath given him power to eat thereof, and to take his 
portion, and to rejoice in his labor; this is the gift of God. 
Ecclesiastes 5: 19 

For the scripture sayeth, Thou shalt not muzzle the ox that 
treadeth out the com. And, the labourer is worthy of his 
reward. 
I Timothy 5:18 

A false balance is abomination to the Lord; but a just 
weight is his delight. 
Proverbs 11: 1 

Lying lips are abomination to the Lord, but they that deal 
truly are his delight. 
Proverbs 12:22 

A just weight and balance are the Lord's; all the weights of 
the bag are his work. 
Proverbs 16: 11 
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Divers weights and divers measures, both of them are alike 
abomination to the Lord. 
Proverbs 20: 10 

Divers weights are an abomination unto the Lord; and a 
false balance is not good. 
Proverbs 20:23 

He that by usury and unjust gain increaseth his substance, 
he shall gather it for him that will pity the poor. 
Proverbs 28:8 

When the righteous are in authority, the people rejoice; but 
when the wicked beareth rule, the people mourn. 
Proverbs 29: 2 

When the wicked are multiplied, transgression increaseth: 
but the righteous shall see their fall. 
Proverbs 29: 16 

Where there is no vision, the people perish: but he that 
keepeth the law, happy is he. 
Proverbs 29: 18 

Every word of God is pure: He is a shield unto them that 
put their trust in him. 
Proverbs 30:5 

It seems, at least, that the fact that the Federal Reserve Note units, 
with their constantly changing value, is more like divers weights and 
measures than just weights and measures. It also seems that calling a note 
for the thing the thing, especially when the note is not even redeemable in 
the thing, is not exactly dealing truly. And then, of course, charging 
interest (which, by the ancient definition, is usury) on fiat money created 
out of nothing does not, to me, seem quite right, to say the least. 

Since most Americans have no idea of what the possible subject of 
an unapportioned federal tax called an "income" tax could be, and they 
have no knowledge of the difference between a Federal Reserve Note and 
a dollar, perhaps the final Bible quotation could explain why America is 
having the problems it is having today. 
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ALTERNATIVE METHODS OF RAISING REVENUE 

Are there other methods of collecting sufficient revenue in order to 
meet the needs of the government, but without infringing on the rights of 
private American citizens and without creating the April 15th circus by 
having private American citizens running around like chickens with their 
heads cut off, or lemmings scurrying into the sea? Of course there are. 
The people behind the "income" tax scheme do not need such a system in 
order to raise sufficient revenue. What they want is to control you and to 
do their own brand of social planning. 

In the early part of this book, I spoke of a property tax which is 
apportioned among the States according to population. This kind of 
revenue collection is the most above board, straight forward, and least 
expensive to collect of all tax schemes. But there are also other methods 
which would still not be as controlling on individuals as is the so-called 
"income" tax. 

A tax could be imposed on the doing of business in a corporate 
capacity, and measured by gross receipts. The burden of this tax can be 
spread quite equitably because the burden is passed on to all customers. A 
corporation accountant told me that if the only tax on corporations was 
one measured by gross receipts, with no tax loopholes or depreciation on 
capital investments, the corporations would clearly know what the cost 
would be in advance, could pass the burden of the tax onto their customers 
just like their utility bills and other expenses, and the corporations could 
use their accounting expenses and efforts to look for ways of producing 
better goods and services at a lower cost. As it is, corporations make their 
business decisions based on the tax laws more than on the more efficient 
production of goods and services. 

Also, a t8x on the corporate activities could be measured by the 
wages paid to employees, but without the employees being involved in the 
scheme. The tax based on gross receipts, however, would take less record 
keeping and would, therefore, be more efficient. 

The proposed national sales tax is not the answer. There are a 
number of reasons for rejecting this scheme. There is so much big money 
behind the proposed scheme and so much media cooperation in promoting 
the scheme, that these facts alone should make one suspicious. Next, the 
people are told that such a scheme would do away with the IRS. This is 
simply not true. Any time you have a tax to collect, there must be 
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collectors and enforcers. With such a scheme, every large and small 
shopping mall would be invaded by IRS people, which would still have a 
chilling effect on the lives of many individuals. The people in general 
would not have much control over an inevitable gradual increase in the 
rates of such a tax any more than they have had over the gradual increase 
in the so-called "social security" taxes. A national sales tax is by far not 
the most efficient or least costly method of revenue collection. 

At any rate, there are better ways of financing the expense of 
government rather than infringing on the private lives of individuals. No 
matter what kind of tax it is, the burden of every tax ends up on the person 
who is unable to pass the burden on to someone else. 

If any private American citizen really thinks he is subject to the 
quagmire of all the statutes, rules, regulations, forms and penalties of the 
Internal Revenue Code, he should just go to the fields, pick the cotton, let 
the master have whatever percentage of his production the master wants, 
fill out whatever forms the master demands, provide the master with 
whatever personal information the master wants from him, and thank the 
master for letting him keep a portion of what he has worked for. 

But please, don't call that freedom. 
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OTHER SOURCES OF INFORMATION 

FREEDOM OF INFORMATION ACT & PRIVACY ACT 

How to get copies of documents from government agencies. Write to 
Jeffrey S. Bosch, 405-C South Beeline Highway, Payson, AZ 85541 

MONEY ISSUE AND THE FEDERAL RESERVE 

Capital Crimes, Great video tapes on the Federal Reserve. Order from 
Still Productions, P.O. Box K, River & Wesson St., White Springs, FL. 
32096 

Financial Terrorism, by John F. McManus, Obtain from American 
Opinion Bookstore in your area. 

Foundations of Liberty. (A series of booklets.) Order from East Moline 
Christian School, 900 - 46th Avenue, East Moline, IL 61244. 

Secrets of the Federal Reserve, by Eustace Mullins. Order from Bankers 
Research Institute, P.O. Box 1105, Staunton, VA 24401. 

The Creature from Jekyll Island, by G. Edward Griffin. Order from 
American Media, P.O. Box 4646, Westlake Village, CA 91359-1646 

The Leipzig Connection, by Paolo Lionni, documenting the money 
powers' influence over our educational system. Order from Delphian 
Press, 20950 SW Rock Creek Road, Sheridan, OR 97378. 

What is a "Dollar"?, Why Does the United States Need Constitutional 
Money, The Federal Reserve System: A Fatal Parasite on the American 
Body Politic, and other books by Edwin Vieira, Jr. 
Must reading. Order list from National Alliance for Constitutional 
Money, Inc., P.O. 3634, Manassas, VA 22110-0976. 

(See next page.) 
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POWERS AND DUTIES OF A JURY 

Fully Informed Jury Amendment Committee. Goal is to make specific 
constitutional law requiring all federal and State courts to advise juries of 
their right to judge the justice of the law as it applies to the particular case, 
as well as the facts. Some States already have this requirement. For more 
information, write to FIJA, P.O. Box 59, Helmsville, MT 59843. 

The Ordeal of Edward Bushell, by Godfrey D. Lehman. An exciting, 
well-written story about the jury in the trial of William Penn in 1670. This 
jury's dedication to justice and its demonstration that the jury is the 
bulwark of liberty, influenced the jury trial provisions of our United , · tates 
Constitution. This book would make a great movie. Mr. Lehman has 
spent over 35 years researching and writing on the subject of juries. For 
more information, write to Godfrey D. Lehman, 333 Kearny Street, San 
Francisco, CA 94108. 
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CAUTION 

While the in-depth research on the Federal Reserve 
System and the issue of constitutional money by the 
various authors is excellent, many of these authors do not 
yet understand that the income (property) is not, and cannot 
be, the subject of any so-called "income" tax. Do not let 
this fact affect your QPinion of the various authors' 
research. 

Some of the authors do not understand what a 
"dollar" is, and incorrectly believe that we were at one time 
on a gold standard instead of the "dollar" (silver) standard. 
Mr. Vieira is absolutely the most knowledgeable individual 
on what a "dollar" is and what the constitutional 
requirements for money really are. His legally correct 
information is information you can figuratively and literally 
take to the bank. 



Chapter 17 

TEST YOUR KNOWLEDGE 

1. Did the United States government have the power to tax under the 
Articles of Confederation? See page 5. 

2. Does the United States Constitution grant the national government 
total or limited powers of government? See page 5. 

3. Which amendment to the United States Constitution best expresses 
your answer to question Number 2? See page 5. 

4. Are there any exceptions to the national government's power to tax 
under the United States Constitution? See page 5. 

5. Name the two classes of taxes under the United States Constitution? 
See pages 6, 19. 

6. What are the two constitutional rules which govern the imposition of 
the different classes of taxes? See pages 6, 10, 121-122. 

7. Name three parts of the original United States Constitution which 
state rules regarding the imposition of the different classes of taxes? 

See pages 5-6. 

8. In which class of tax does a capitation tax belong? See pages 6, 10. 

9. In which class of tax does a property tax belong? See pages 6, 10. 

10. In which class of tax does an impost belong? See pages 6, 10. 

11. In which class of tax does a duty belong? See pages 6, 10. 

12. In which class of tax does an excise belong? See pages 6, 10. 

13. Has Congress ever imposed a capitation tax? See page 6. 

14. When was the last time a direct tax was successfully imposed by 
Congress? See page 6. 

15. Was the Victory Tax of 1942 a direct tax or indirect tax? 
See pages 6, 215-216. 

16. Name a United States Supreme Court case which explains what 
indirect taxes are imposed upon. See page 9. 

17. What are indirect taxes imposed upon? See pages 9, 13. 
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18. Name a United States Supreme Court case which explains what 
excise taxes are imposed upon. See pages 10, 13. 

19. Do the States have more power to tax than the national government? 
See pages 10, 121-122. 

20. Name a federal appellate court case that states the kinds of taxes 
which require apportionment among the States. See page 11. 

21. Does the name of the tax determine the class of tax in which the tax 
belongs? See pages 11-12, 121-122. 

22. What was determined to be the subject of the tax in The Corporation 
Tax Law of 1909? See pages 12-13. 

23. What was used to measure the tax in The Corporation Tax Law of 
1909? See pages 13-14. 

24. Which Chief Justice of the United States Supreme Court delivered 
the opinions in both the Brushaber and Stanton Cases? See page 17. 

25. Are the constitutional rules relating to the imposition of direct and 
indirect taxes limitations on the taxing power or simply rules or 
regulations concerning the mode by which the taxing power is to be 
exerted? See page 19. 

26. If the Sixteenth Amendment were construed to authorize a direct tax 
without apportionment, what would be the effect in relation to 
Article I, Sec. 2, cl. 3 and Article I, Sec. 9, cl. 4 of the United States 
Constitution? See pages 18, 20. 

27. Which word in which sentence of the Brushaber Case is often 
ignored which leads to a misinterpretation of the ruling in that case? 

See page 21, 278, 280. 

28. According to the United States Supreme Court, what did the 
Sixteenth Amendment prohibit? See page 24. 

29. According to the United States Supreme Court, did the Sixteenth 
Amendment confer to Congress any new power of taxation? 

See page 24. 

30. According to the United States Supreme Court, did the Sixteenth 
Amendment extend the taxing power to new or excepted subjects? 

See page 24. 
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31. Which pages of which United States Supreme Court cases would you 
use to substantiate your answers to questions Number 28, 29 and 30? 

Seepage 24. 

32. What did the Brushaber Court mean when it used the term 
"forbids"? Seepage 22. 

33. What did the Brushaber Court mean when it used the phrases 
"maintaining the limitations" and "harmonizing their operations"? 

Seepage 22. 

34. What did the Brushaber Court mean when it used the term 
"prevent"? See pages 22-23. 

35. What did the Brushaber Court mean when it used the term 
"prevention"? See page 23. 

36. What did the Brushaber Court mean when it used the phrase 
"simplifying the situation"? See page 23. 

3 7. What did the Brushaber Court mean when it used the term 
"principle"? See pages 25, 27. 

38. What did the Brushaber Court mean when it used the term "rule"? 
See page 26. 

39. What did the Brushaber Court mean when it used the term "ruling"? 
See page 27. 

40. Considering that all property taxes must be apportioned among the 
States, what reasonable interpretation can one give to the word "on" 
as it relates to taxation .on income? See pages 29-30. 

41. What does the phrase "subject to" mean? See page 31. 

42. What does the phrase "liable for" mean? See page 31. 

43. Can you have a tax liability (in the sense of an amount owed or a tax 
deficiency) if you are not subject to a tax? See pages 31, 82. 

44. What does "the nature of the tax" mean? See page 32. 

45. Is the term "income" defined in the Internal Revenue Code? 
See page 33. 

46. Does Congress have the power to define the term "income"? 
See pages 33-34. 
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4 7. Should one allow himself to get caught up in a discussion on the 
definition of the term "income" before it is determined whether the 
subject of the tax is people, property or activities? See page 34. 

48. Can "income" possibly be the subject of any tax? Explain. 
See pages 33-39. 

49. Can Congress possibly impose such a thing as a general tax on 
income without violating one constitutional rule or another? 
Explain. See page 38. 

50. Is there a subject of a tax mentioned in the Sixteenth Amendment? 
See page 38. 

51. Regarding tax returns, what does the term "return" mean? 
See pages 47, 206. 

52. Did the Pollock Court rule that all "income" taxes are 
unconstitutional? See page 51. 

53. Did the Pollock Court rule that all "income" taxes are direct taxes? 
See page 51. 

54. What was the ruling in the Pollock Case? See pages 25, 49. 

55. Did the Pollock Court make a ruling regarding "income" truces 
relating to employments? See pages 51-52, 279. 

56. Can a corporation which owns real estate and manufactures and sells 
products pass the burden of its property taxes on to its customers? 

See page 54. 

57. Would the property tax discussed in question Number 55 be in the 
class of a direct true or an indirect true? See page 54. 

58. If you paid an import duty on jewelry which you brought into this 
country and did not sell, would the import duty be in the class of a 
direct tax or an indirect tax? See page 55. 

59. What is the correct criterion to use in determining whether a true is in 
the class of a direct true or an indirect tax? See page 55. 

60. Is the realizing and receiving income or earnings a right or is it a 
privilege that can be truced? See page 57. 

61. What is the strongest argument that can be made against a claim that 
the mere receipt of income or earnings is a revenue taxable activity? 

See page 60. 
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62. Did the United States Supreme Court ever reverse its rulings in the 
Brushaber and Stanton Cases? See pages 61-62. 

63. What was the "barrier" that the Sixteenth Amendment removed 
which was referred to in the Penn Mutual Case? See page 63. 

64. To whom do the revenue laws apply? See page 65. 

65. What is the definition of the term ''taxpayer" for purposes of the 
Internal Revenue Code? See pages 65-66. 

66. Are there procedures prescribed in the Internal Revenue Code for 
persons who are not ''taxpayers" as that term is defined in the Code? 

See page 65. 

67. Is it better to deny being a "taxpayer" as defined in the Code, or to 
claim to be a nontaxpayer? Why? See page 66. 

68. When discussing a special term which has been defined by statute, 
such as the term "taxpayer", is it important to be explicit as to the 
source of the definition of the term which you are discussing? Why? 

See pages 66, 230-231. 

69. Does the Secretary of Treasury or the Commissioner of Internal 
Revenue have authority to alter or amend a revenue law? 

See page 67. 

70. According to the Internal Revenue Code, upon what is the tax 
imposed? See page 71. 

71. Does the Internal Revenue Code impose a tax on "income"? 
See page 71. 

72. Does the Internal Revenue Code impose a tax on "gross income"? 
See page 71. 

73. How would you define the terms ''taxable income" and "adjusted 
gross income"? See pages 71-75. 

74. To whom do the congressionally authorized deductions, exemptions 
and allowances apply? See pages 73, 102. 

75. How is the term ''taxable year" defined in the Internal Revenue 
Code? See page 74. 

76. Can one who is not subject to a tax have a "taxable year" as that 
term is defined in the Internal Revenue Code? See page 74. 
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77. Is the so-called "income" tax measured by "income" minus allowed 
deductions, or is it measured by gross earnings minus allowed 
deductions? See pages 77-78. 

78. Who is required to make a return under 26 U.S.C. 6001 and 26 
U.S.C. 6011? See pages 79-80. 

79. Who is required to make a return under 26 U.S.C. 6012? See page 80. 

80. What are the three primary essential elements of the alleged crime 
the government must prove to get a conviction under 26 U.S.C. 
7201? See pages 81-83. 

81. What are the three primary essential elements of the alleged crime 
the government must prove to get a conviction under 26 U.S.C. 
7203? See page 86. 

82. What are the four primary essential elements of the alleged crime the 
government must prove to get a conviction under 26 U.S.C. 7205? 

See page 91. 

83. What is the United States Supreme Court's definition of the term 
"willfulness" for purposes of the Internal Revenue Code? See page 83. 

84. Which constitutional amendment is violated if a trial court forbids · 
the jury to consider evidence that might negate willfulness? 

See pages 84-85. 

85. Who is properly the jury's sole source of the law (correctly stated) as 
it relates to a particular case? See pages 85, 87. 

86. Give an example of an appealable issue? See page 89. 

87. Why should the accused testify at his so-called ''tax" trial? 
See page 90. 

88. What is the legal reason an accused would have to enter as evidence 
the court opinions upon which he had relied? See page 90. 

89. What is a directed verdict? See pages 90, 92-93. 

90. Do courts have the power to create non statutory taxpayers for 
purposes of applying provisions of the Internal Revenue Code? 

See pages 95, 286-287. 

91. Name some of the things an accused should tell the jury in the 
opening statement. See page 96. 
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92. State one important question that should be asked of a government 
witness as to his or her job duties. See pages 97-98. 

93. If the government has not proved that the accused was subject to or 
liable for a tax, what should the defendant ask of the court after the 
government has rested its case? See page 99. 

94. What is the reason given for completing the form in the instructions 
that come with the Form W-4.? See page 1o1. 

95. Who is required to complete a Form W-4 when he first commences 
employment? See pages 101-103. 

96. Is an individual required to complete a Form W-4 if he makes no 
claim at all? See pages 101-103. 

97. Can a person fail to do something he is not required to do in the first 
place? See pages 88, 104. 

98. How are the withholding requirements in chapter 24 of subtitle C 
tied to the so-called "income" tax provisions of chapter 1 of subtitle 
A of the Code? See pages 104-105. 

99. Is an employer authorized to punish an individual in any way if the 
individual does not furnish a Form W-4 or a social security number? 

See pages 103-108. 

100. Is there a provision for a waiver of penalties if an employer does not 
comply with a specified information reporting requirement? 

See page 107. 

101. Does Congress have power to force individuals into a contract? 
See page 113. 

I 02. Under what constitutional authority are social security benefits paid? 
See page 113. 

103. Do people who have paid social security "taxes" have a contractual 
right to receive the benefits? See pages 113-114. 

104. Can Congress stop the social security benefits any time it chooses to 
do so? See pages 113-114. 

105. Is there any section in the Internal Revenue Code that actually 
imposes a tax on wages? See pages 71, 125-126. 

I 06. Is there any section in the Internal Revenue Code that actually 
imposes a tax on compensation for services? See pages 71, 125-126. 
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107. Is the money paid into social security earmarked for a special fund, 
or does it go into the general treasury not earmarked in any way? 

See page 125. 

108. How do funds from the general treasury get into special accounts? 
See page 130. 

109. What are the three purposes for which Congress can lay and collect 
taxes? See pages 5, 130-131. 

110. Is even a ''taxpayer" required to reveal whether or not his records 
even exist? See pages 135-141. 

111. Should a ''taxpayer" make a blanket Fifth Amendment claim or make 
a Fifth Amendment claim to each question separately? 

See pages 135·, '.i6, 139-1.c, 

112. Is it the records that are protected under the Fifth Amendment or is it 
the individual that is protected from being forced into the acts of 
producing the records and/or admitting that the records exist? 

See pages 136, 140. 

113. Does the Secretary of the Treasury or any of his delegates have the 
authority to summons an individual who is not liable for a tax or 
required to perform an act? See pages 136-137. 

114. Who does the Secretary of the Treasury or his delegates have the 
authority to summons? See pages 136-137. 

115. What is the definition of the term "Secretary" for purposes of the 
Internal Revenue Code? See page 137. 

116. What must the Commissioner of Internal Revenue show in his 
petition to enforce a summons? See pages 137-138, 141. 

117. Is one who is not liable for (subject to) a tax required to keep books 
and records? See pages 140-141. 

118. Name some of the grounds upon which an IRS summons can be 
challenged. See pages 138-141. 

119. If it is determined that an individual is required to keep books and 
records, could that individual incriminate himself by admitting that 
he did not keep all the books and records required? See pages 140-141. 

120. Which individuals are required to~ books and records? 
See page 141. 
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121. Especially if one is threatened with incarceration, should he demand 
assistance of counsel? See page 142. 

122. Which individuals are required to produce books and records under 
the "required records" doctrine? See pages 144-146. 

123. Should all communications with the IRS be in recorded form? Why? 
See pages 147-148. 

124. Name the two federal acts which allow individuals to obtain records 
kept by government agencies. See pages 158-159. 

125. Who introduced the wording of the Sixteenth Amendment to the 
United States Senate? See page 162. 

126. Who owns the Federal Reserve Banks? 

127. What are the legal requirements of a note? 

128. What is a dollar? 

See page 163. 

See page 166. 

See pages 166-168. 

129. Does Congress have the constitutional authority to declare what a 
dollar is? Explain. See pages 167-168. 

130. What was considered a dollar prior to 1776? See page 167. 

131. Who influenced the First Congress to fix of the value of gold by 
government edict? See page 169. 

132. What is the standard for money of the United States? See page 169. 

133. Did we ever have a gold standard? See pages 169-170. 

134. When inflation occurs, what is it that is being inflated? 
See pages 170-173. 

135. Has Congress ever passed a law that authorized the Secretary of the 
Treasury or the Commissioner of Internal Revenue or any of their 
underlings to operate under the name of the Internal Revenue 
Service? See pages 175-181. 

136. Is our government under the Constitution of the United States a 
constitutional republic or a democracy? See pages 183-184. 

137. Are the powers of the President limited by the United States 
Constitution? See pages 185-187. 

138. Is the term "includes" when used in a definition contained in Title 26 
to be considered a word of limitation or a word of enlargement? 
Explain. See pages 198-199. 
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139. Which amendment to the United States Constitution safeguards the 
individual's fundamental due process rights against State action? 

See pages 202, 285. 

140. Whose representatives ratified the United States Constitution? 
See pages 203. 

141. Did the Public Salary Tax Act impose a tax on anyone or anything? 
See pages 207-208. 

142. Will a "taxpayer" meet the statutory requirements of making a return 
ifhe reports his earnings on a roll of toilet paper? See pages 211-212. 

143. How would you distinguish between a flawed argument and one that 
is legally valid? See pages 217-218. 

144. According to the Appellant's Opening Brief on appeal, did the 
prosecution ever provide any evidence that Wayne Litchford was 
required to file an income tax return? See pages 221-234. 

145. Are States controlled by the apportionment requirements of Article I, 
§ 2, cl. 3 and Article I, § 9, cl. 4, of the United States Constitution? 
Explain. See page 234. 

146. Must an individual have technical legal knowledge in order to 
exercise his right to control his own defense? See pages 239-252. 

14 7. Does an individual's demand to control his own defense constitute a 
waiver of his right to assistance of counsel? See pages 239-252. 

148. Can an individual be legally incarcerated if he has been denied 
assistance of counsel? See page 246. 

149. Is a denial of an individual's right to defend himself (control his own 
defense) reversible error? See pages 239-252. 

150. What kind of statute, such as the one used in the example indictment, 
cannot be violated? See pages 259-260. 

151. Does the sample indictment state any statute that imposes an 
obligation on anyone? See pages 258-260. 

152. Can a bill of particulars save an invalid indictment? Explain. 
See pages 261-266. 

153. What is wrong with filing a motion to dismiss a 7201 case on the 
ground that the individual is not involved in a revenue taxable 
activity? Explain the proper alternative. See page 270. 
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154. Is the judge or prosecutor allowed to guess at what was in the minds 
of the grand jury? See pages 262, 269. 

155. Which United States Supreme Court case and which federal 
appellate court case would you use to support your answers to 
questions Number 152 and 153? See pages 260-263. 

156. Does the sample indictment charge an offense against the United 
States? See pages 266-267. 

157. Does a federal district court have authority Gurisdiction) to go 
forward to trial if the indictment fails to charge an offense against the 
United States? See page 267. 

158. Which court could accurately be described as the "taxpayer's" court? 
See page 283. 

159. When does Tax Court have jurisdiction? See page 283. 

160. Do individuals who are not subject to (liable for) a tax have any 
administrative remedies to exhaust? See pages 283-284. 

161. What kind of disclosure does a fair hearing contemplate? 
See pages 285-286. 

162. Do people within an administrative agency have authority to rule on 
issues of law? See page 286. 

163. Who has the authority to determine whether or not you are subject 
to (liable for) a so-called "income" tax? 

See pages 69, 95, 98, 104-105, 137, 155, 179, 283, 287, 294, 301, 304-305. 

164. Give a brief explanation of the Ninth Amendment. See pages 315-316. 

165. What is jury nullification? See pages 89, 316. 

166. What do you want the judge to tell the jury accurately and 
completely before you would want the jury to judge the law? 

See page 316. 

167. Would it be constitutional for a tax to be measured by the gross 
receipts of a corporation? See pages 14, 321. 

168. Who carries the burden of all taxes? See page 322. 

169. Upon what, exactly, is the so-called "income" tax imposed? People, 
property or activities? 

170. In which statute, if.any, is a tax imposed on that particular subject? 

335 





UNITED STATES REPORTS 

VOLUME 2·10 

CASES ADJUDGED 

IN 

THE SUPREME COURT 

AT 

OCTOBER TERM, 1915 

CHARLES HENRY BUTLER 

BE PORTER 

THE BANKS LAW PUBLISHING CO. 
NEW YORK 

1916 

Exhibit A 



Argument for Appellant 
and 

Argument for United States 
omitted 

Exhibit A 



BllUSHADER v. UNION PAC. R. R. 9 

240 u. s. Opinion o( the Court. 

576, 580; Butterworth v. Hoe, 112 U. S. 50, 67; Runkle v. 
United States, 122 U. S. 543, 557; Unit.ed States v. Ju Toy, 
198 U.S. 253; Tang Tun v. Edsell, 223 U.S. 673; United 
SI.ales v. Sing Tuck, 194 U. S. 161, 170; Japanese lmmi
gra11t Case, 189 U.S. 80, 98; Turner v. Williams, 194 U.S. 
270; Chin Bak Kan v. United States, 186 U. S. 193; Fok 
Yu11g Yo v. United Stales, 185 U. S. 296; Union Bridge 
Co. v. United Stales, 204 U. S. 364, 386; Butlfield ·v. 
Stranahan, 192 U. S. 470; Oceanic Navigation Co. \I'. 

Stranahan, 214 U.S. 320. 
This act is separable by its own express provisions, and 

the entire statute could not foil even were there partial 
invulidity. Section 4, pnr. T, Act of Oct. 3, 1913, 38 Stat. 
IGn cl seq.; Cooley on Const. Lim. (7th ed.), 246, 247, 
250; Field v. Clark, 143 U.S. 649; Huntington v. Worthen, 
120 u. s. 97. 

There was no argument on behalf of appellee. 

Mn. CmEF JUSTICE WHITE delivered the opinion of the 
court. 

As a stockholder of the Union Pacific Railroad Com
pany the appellant filed his bill to enjoin the corporation 
from complying with the Income Tnx provisions of the 
Tariff Act of October 3, 1913, (§II, ch. 16, 38 Stat. 160). 
Because of constitutional questions duly arising the case 
is here on direct appeal from a decree sustnining a motion 
to dismiss because no ground for relief was stated. 

The right to prevent the corporation from returning 
and paying the tax was bnsc<l upon many averment." ns 
to the repugnancy of the statute to the Constitution of 
the United States, of the peculiar relation of the corpora
tion to the stockholders and their particular interests 
resulting from runny of the administrative provisions of 
the llS.'W.ilc<l net, of the confusion, wrong ancJ multiplicity 
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of suits and the absence of all means or redress which 
would result ir the corporation paid the tax and complied 
with the act in other respects without protest, as it wn.s 
alleged it was its intention to do. To put out of the way 
o. question of jurisdiction we at once say that in view or 
these averments and the ruling in Pollock v. Farmerx' 
Loan ,(; Trust Co., 157 U. S. 429, sustaining the right of 
n stockholder to Rue to restrain a corporation under proper 
avcrments from voluntarily paying a tax charged to ho 
uuconHtitutionnl on the ground that to permit 1mch a 
Ruit. did not violnte the prohibitions of§ 3224, Rev. Stnt., 
against enjoining the enforcement of truces, we nre of 
opinion that the cont.cot.ion here mo.de thut there wn.c; no 
jurisdiction of the co.use Hince to entertain it would violnte 
the provisions of the lleviscd Statut~ referred to is with
out merit. Before coming to dispose of the case on the 
merits, however, we observe that the defendnnt corpom
tion having called the attention of the Government to 
the pendcncy of the co.use and the nature of the coi1tro
vcrsy and itR unwillingness to voluntarily ref use to comply 
with the n.ct n.~..ailed, the United Rtatcs a.c; amicus curim 
hu." nt bar been heard hoth ornlly and by brief for the pur
J>OHC of 1mstaining the decree. 

Aside from nvermenLc; as to citizenship and rcsidcmce, 
recitals rui to the Jll'<l\'isions of the statute unc.J statements 
n." to the businet1."l of the corporation contained in t.hc first 
tt-n p:m1.graphs of the bill o.<lvnncc<l to sustain jurisdic
tion, the bill alleged twenty-one const itutionn.l objectious 
spt•cified in that number of pn.mgraphs or sub<li\'i
sions. As nil t.l1c grounds assert a violation of the Con
stitut.ion, it follows that inn. wide sense they all churge o 
r<'pugmmcy of t.he st:1.tute to the Hixtem1t.l1 Amerulmeut 
urnll~r the more imme<liate sanction of which tlw ~lulut.e 
wn.c; mloptcd. 

The \'urious propositions urc ~ intem1ingled as to c:1usc 
it tu l>c dillicult to classify them. We nre of opiniou, how-
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ever, that the confusion is not inherent, but rather arises 
from the conclusion that the Sixteenth Amendment pro
vides for a hitherto unknown power of taxation, that is, a 
power to levy an income tax which although direct should 
not be subject to the regulation of apportionment appli
cable to all other direct truces. And the far-reaching effect 
of this erroneous assumption will be made clear by gencml
izing the many contentions advanced in argument to 
t;Upport it, n.s follows: (a) The Amendment authorizes 
only a particular cha.meter of direct tax without apportion
ment, and therefore if a tax is levied under its assumed au
thority which docs not partake of the characteristics 
r.xnctc<l by the Amendment, it is outside of the Amend
ment and is void as a direct tax in the general constitu
tional sense because not apportioned. (b) As the Amend
ment authorizes a tax only upon incomes "from whatever 
ROUrce derived," the exclusion from taxation of some in
come of designated persons and classes is not authorized 
and hence the constitutionality of the law must be tested 
by the geneml provisions of the Constitution n.c;i to taxa
tion, and thus again the tax is void for want of apportion
ment. (c) As the right to tax "incomes from whatever 
source derived" for which the Amendment provides must 
be considered as exacting intrinsic uniformity, therefore 
no t.nx comes under the authority of the Amendment not 
co11fonni11g to such standard, and hence all the provisions 
of the assailed statute must once more be tested solely 
under the general and preexisting provisions of the Con
stitution, causing the statute again to be void in the ab
sence of apportionment. (d) As the power conferred by 
the Amendment is new and prospective, the attempt in 
the statute to make its provisions retroactively apply is 
void because so far as the retroactive period is concerned, 
it is governed by the preexisting constitutional require
ment as to apportionment. 

Hut it clearly results that the proposition and the con-

Exhibit A 



12 OCTOBER TEHM, 1915. 

Opinion or the Court. 240U.8. 

tentions under it, if acceded to, would cause one provi.'iion 
of the Constitution to destroy another; that is, they would 
result in bringing the provisions of the Amendment ex
empting n direct tax from apportionment into irreconcil
able conflict with the geneml requirement that all direct 
tuxes be apportioned. Moreover, the tax authorized 
hy the Amendment, being direct, would not come under 
the rule of uniformity applicable under the Constitution 
to other tlmn dirC<'t tnxCR, nnd thus it would come to pass 
that the result of the Amendment would be to authorize 
n pnrliculn.r dirrct tnx not Rubjcct either to npportion
ment or to the rule of gcogmphicnl uniformity, thus giv
ing JXlWer t.o impo~ o. different tux in one Stnte or Stutes 
than wa.~ levied in another 8tnte or Stntcs. This result 
instend of simplifying the situntion nnd mn.king cleur the 
limitn.t.ionR on the taxing power, which ohviom~ly t.l1e 
Amendment must hnve hccn intended to n.ccomplish, 
would crcntc radical n.nc.l d~truct.ive chnnges in our cou
stitutionnl Rystcm nnd mult.iply confusion. 

nut let us hy n demonstration of the error of the fundn
mental proposition us to the significnnce of the Amerulment 
dispr.l the conrm~ion necessarily arising from the arguments 
deduced from it. Before coming, however, to the text 
of the Amonclment, to the end thnt its significunce mny 
hr. detennined in the light of the prC\·iuus lcgiidutive :uid 
jmlidnl history of the suhjc,•t with whi<·h the Amendment 
is concerned :md with n knowlr.clge of the ('()nditiom1 which 
J>rCNlllllJ>tiv,~ly l<~I up to its nclopt ion urul hence of the 
purpoRe it. Wt'-" inlcncll'tl t.o nt~(·omplil>h, we make a bri<!f 
st.atement on thos1? :.;uhject .... 

That the aut.hority confc~rmd upon Congress hy § 8 of 
Art.icle I "to lay und enllcct tnxrn1, dutie1, imposLq nnd 
<ixds<'."I" iR exlmu:.;t.h·r. nnd (!111hmccs <!\'<!ry conceivnhle 
power of tuxut io11 hns 11cvcr lx.>c11 q llt'l>ltioucd, or, if it ha.-;, 
has hecn so oftc11 authoritntivcly clcchm . .J n.q to render it 
nc•ct~"ary only to t1lntc the cloctriuc. And it bas u.lso never 
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been questioned from the foundation, without stopping 
presently to detennine under which of the separate head
ings the power was properly to be classed, that there waa 
authority given, as the part was included in the whole, to 
lay nnd collect income taxes. Again it has never more
over been questioned that the conceded complete and 
all-embracing taxing power was subject, so far aa they 
were respectively applicable, to limitations resulting from 
t.hc requirements of Art. I, § 81 cl. 1, that 11 aJJ duties, 
imposts nml excises shall be uniform throughout the 
United Stutes," and to the limitation:-; of Art. I, § 2, cl. 3, 
t.hnt "direct taxes shall be apportioned among the severul 
Stnteti" anc.l of Art. I, § D, cl. 4, that "no capitation, or 
other direct, tax shall be laid, unless in proportion to the 
census or enumeration hcreinheforc directed to be taken." 
In fa.ct the two great subdivisions embracing the com
plete and perfect delegation of the power to tax and the 
two correlat<.'<l limitntions as to such power were thus aptly 
stated hy Mr. Chief Justice Fuller in Pollock v. Farmera' 
Loan & Trust Company, supra, at page 557: 11 In the matter 
of taxation, the Constitution recognizes the two great 
cJ11&qcs of direct and indirect taxes, and lays down two 
nalcs by which their imposition must be governed, namely: 
The rule of.apportionment as to direct taxes, and the rule 
of unifonnity as to duties, imposts and excises." It is 
to he observed, however, as long ago pointed out in Veazie 
Bank v. Fennor 8 Wall. 5.13, 541, that the requirement of 
apJlortionment as to one of the great classes and of uni
fonnity as to the other class were not so much a limitation 
upon the complete and all embracing authority to tax, 
but in their essence were simply regulations concerning 
the mode in which the plenary power was to be exerted. 
In the whole history of the Government down to the time 
of the adoption of the Sixteenth Amendment, leaving aside 
some conjecture.-; exprrniscd of the possibility of a tax lying 
intennc<liate between the two great classeti and embraced 
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hy nritlwr, no quci:;t.ion has hcr.n nnywhere made n." to the 
correctness of tlwsc pmpo:-1itio11s. At the very beginning, 
however, there arose diffo1·cm'('S of opinion concerning the 
eriteria to be llll(llic<l in <letc1111ining in which of the t.wo 
great suhdivisions n tnx would fall. Without pausing to 
state at length the bn."is of these <lifTcrenccs an<l the cnn
St'<}Uencns which urosc from them, as the whole subject wu .. 'i 
l'lahorntcly rC\·icwt..>t.l in Pollock v. Farmers' I.Joan ,t Trust 
Comp1my, 157 U. 8. ·12!>; ISH U. f{ 601, we make o. con
densed st:1t.c111e11t whiC"h is i11 substm1cc tu.ken from what 
was said in that case. Early t.he <lifTercnccs were man
ifested in pr<!8."'i11g on the one lmml muJ opposing on the 
otlll'r, t Jm JJU."'-'i:IJ,te of an ad levying u tax without u11por
tiom11ei1t on carriages "for the <'onv<•yance of pcri-1om1," 
un<l when sul'h a tux w11." crmctrc·l tlw qu~t.ion of it." rr.
pugnuney to the Constitution soon cnme to thlll court fm 
<letcnuinat.ion. (Hylton v. United St11.tcs, a Dull. 171.) 
It was hcl<l thut the tax came within the class of excises, 
duties an<l impost.-; and therefore <lid not require apportion
ment, and while thh~ conclusion was agreed to by all the 
members of the court who took part in the decision of the 
case, t.herc was not nn exu.ct coincidence in the n>.asoning 
hy which the conclusion was sustainc<l. Without stating 
the minor <lifTercnccs, it muy be snid wit.Ji substantial 
nccuracy tlmt the divergent rct1.-;011ing was this: On the 
oue Im.ml, t.hat tlae tux wns not in t.he class of direct tu.xcs 
requiring apportionment because it was not levied dircct.ly 
on property he<>:mse of its ownership hut rather ou its URC 

:m<l was therefore :u1 excise, duty or impost; and on the 
other, t.lmt in any event the class of direct tnxcs inclu<lc<l 
only taxes direct.ly levied on rcul est.ate because of it.'! 
ownr.n;hip. Putting out of view the <lilTcrence of rcasoniug 
whieh led to the concurrent conclusion in the llylton Case, 
it is mulouhtrtl that it came to pa."'" in legislative pract.foc 
that the liuc or dcm:ircntion between the two great classes 
of direct taxes on the one hand an<l excises, duties uud 
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imprn:;t$ on t.hc ot.her which was exemplified by the ruling 
i11 that. <>nso, wn.c; accepted nnd acted upon. In the first 
pl:we t.l1is is shown hy the fact that wherever (and there 
w1•m n numher of cases of that kind) a tax was levied 
dirt•<"tly on real CHt.ntc or slaves because of ownership, 
it wa.-; t.rrnterl nM coming within the direct class and appor
tio11111cmt. wn.s provided for, while no instance of appor
tio111111'11t. n.-; to n.ny other kind of tax is afforded. Again 
t.111~ sit.unt.ion is npt.ly illustrated hy the various acts taxing 
iiwo111<'li d<!rivcd from property of every kind and nature 
whid1 were enacted beginning in 18(;1 nnd lm~t.ing during 
wlmt. may be tenncd the Civil Wnr period. It is not clis
putal1lc thnt t.hcse latt.er t.axing laws were dassecl under 
tJm hcnd of excises, duties and irnposLc; he<'.n.use it wn.~ 
n.-i.-;umcd t.hat they were of that chamcter ina.miuch ns 
although putting a tax burden on income of every kind, 
including that derived fn>rn property real or personal, they 
were not taxes directly on property because of its owner
ship. Auel this practical construction came in theory to be 
the accepted one since it was adopted without dissent by 
t.l1e most eminent of the textwriters. 1 Kent Com. 254, 
256; 1 Story Const., § 955; Cooley CAlnst. Lim. (5th ed.) 
• 480; Miller on the Constitution, 237; Pomeroy's Con
st.itutional Law,§ 281; Hare Const. Law, Vol. 1, 249, 250; 
Burroughs on Taxation, 502; Ordronaux, Constitutional 
Legislation, 225. 

Upon the lapsing of a considemhle period af tcr the 
r<'p<'..al of the income tax laws referred to, in 1894 an act 
wus pa..<;t;t,><l laying a tax on incomes from all cll1SSC8 of 
prop<!rty and ot.hcr sources of revenue which was not 
upport.ioncd, and which t.l1erefore was of course assumed 
t.o come within the classifit!ation of excises, dutiCR arnl 
impost.s which were subject to the rule (,f unifom1ity hut 
uot. to the rule of apportionment. The constitutional 
validity of thii> law was challenged on the ground that it 
did not fall within the cluss of excii:;a;, duties and imposts, 
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but was direct in the constitutional sense and was there
fore void for want of apportionment, and that question 
crune to this court and was passed upon in Pollock v. 
Farmera' Loan&: Trust Co., 157 U.S. 429; 158 U.S. 601. 
The court, fully recognizing in the passage which we have 
previously quoted the all-embracing character of the two 
grr.nt classifications including, on the one hand, direct 
taxes subject to apportionment, and on the other, excises, 
dut.it!S nnd imposts subject to uniformity, held the law 
to be unconMtitut.ional in substance for these reasons: 
Concluding that the classification of direct was adopted 
for the purpose of rendering it impossible t.o burden hy 
taxation accwuulations of property, real or personal, ex
cept subject to the regulation of apportionment., it was 
held that t.he dut.y existed to fix what was a direct tax in 
t.hc constitutional H<?nse so as to accomplish this purimsc 
cont<'mplntcd by the Constitution. (157 U.S. 58J .) Com
ing to consider the validity of the tax from this point of 
view, while not questioning at all that in common under
standing it wn.o; direct merely on income and only indirect 
on Pr<?pcrty, it was held that considering the substance 
of things it was direct on propcrt.y in a constitutional 
sense since to hurden an income by a tax was from the 
point of suhst:mce to burden the property from which 
the income WU8 derived and tlms accomplish the very 
thing which t.he provision n.s to npportionmcnt of dir<.'Ct 
taxes was adopted to prevent. As this conclusion but 
cnforc<..'tl a regulation 38 to the mo<le or exercising power 
un<ler particulur circumstances, it did not in any way 
dispute the nil-embracing taxing authority pOSl:K?SSC<.I by 
Congress, including necessarily therein the power to im
pose income taxes if only they conformed to the constitu
tional regulations which were applicable t.o them. More
over in addition t.he conclusion r<'achcd in the Pollock 
Case did not in any degree involve holding that income 
taxes generically and necessarily came within the class 
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of direct t.o.xes on property, but on the contrary recognized 
the fact that t.o.xo.tion on income was in its nature an 
excise entitled to be enforced as such unless and until it 
was concluded that to enforce it would amount to accom
plishing the result which the requirement as to appor
tionment of direct taxation was adopted to prevent, in 
which case the duty would arise to disregard form and 
consider substance alone and hence subject the tax to 
the rcgulat.ion as to apportionment which otherwise o.s 
an excise would not apply to it. Nothing could serve to 
mn.ke this cleamr than to recall t.hat. in the Pollock Case 
in so far as the law taxed incomes from other classes of 
property thun real est.ate aild invested personal property, 
that is, income from "professions, trades, employments, 
or vocations" (158 U.S. 637), it.q validity was recognized; 
indeed it was expressly declared that no dispute was 
made upon that subject and attention was called to the 
fact that taxes on such income had been sustained a.q 
excise taxes in t.he po.st. Id., p. 635. The whole law was 
however declared unconstitutional on the ground that to 
permit it to thus operate would relieve real estntc and 
invested personal property from taxation and "would 
leave the burden of the tax to be borne by professions, 
trades, employments, or vocations; and in that way what 
was intended as a tax on capital would remain, in sub
stance, u to.x on occupations and labor," (Id., p. 637) n 
result which it was held could not have been contem
plated by Congress. 

This is the text of the Amendment: 
"The Congress shall have power to lay and collect 

taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without re
gard to any census or enumeration." 

It is clear on the face of this text that it does not pur
port to confer power t.o levy income taxes in a generic 
sense-an authority already possessed and never ques-

Exhibit A 



18 OCTOBER TI~RM, 1915. 

Opinion of the Court. 240 u. s. 

tioncd-or to limit and distinguish between one kind of 
income tnxea and another, but that the whole purpose or 
the Amendment was to relieve all income taxes when 
imprn~cd from apportionment from a consideration of the 
Hource whence the income was derived. Indeed in the light 
of the history which we have given and of the decision in 
the Pollock ·case an<l the ground upon which t.he ruling 
in thnt case was hnscd, there is no escape from the con
clw~ion that the Amendment was drawn for the purpoRe 
of doing n.way for the future with the principle upon 
which the Pollock Case was decided, thn.t is, of deter
mining whet.her a tax on income was direct not by a con
sid<'mtion of the burden pln.ced on the taxed income 
upon which it directly operntc<l, but by taking into view 
the burden which resulted on thl' property from which 
the income wn.s derived, since in f'Xprcss terms the Amend
ment provides that income tnxC8, from whatever source 
the income may be derived, shull not be subject to the 
regulation of npportionment. From this in 1:1ubstnnce it 
indif~putnbly arises, first, that all the contentions which 
we hn.vc previously noticed concerning the assumed limi
tl\tions to be implied from the language of the Amend
ment as to the nature and character or the income tnxcs 
which it authorizes find no support in the text and are in 
irreconcilable conflict with the very purpose which the 
Amendment wu.s adopted to accomplish. Second, that 
the contention that the Amendment treats n tax on 
income as a direct tax although it is relieved from appor
tionment n.nd is necessarily therefore n"ot subject to the 
rule of uniformity as such rule only npplics to t.axm1 which 
arc not direct, thus destroying the two great cl11SSHirations 
which have been recognized and enforced from the be
ginning, is also wholly without foundation since the com
mand or the Amendment that all income taxes shall not 
be 1mhjcct to apportionment by a consideration of the 
source8 from which the taxed income may be derived, 
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forbid8 the application to s~ch taxes of the rule applied 
in the Pollock Case by which alone such taxes were re
moved from the great class of excises, duties and im
pm1ts subject to the rule of uniformity and were placed 
under the other or direct cl08S. This must be unless it 
cn.n he said that although the Constitution as a result 
of the Amendment in express terms excludes the criterion 
of source of income, that criterion yet remains for the 
purpose of destroying the cl08Sifications of the Constitu
tion hy taking an excise out of the class to which it belongs 
nn<l transferring it to a class in which it cannot be place<l 
consistently with the requirements of the Constitution. 
Indeed, from another point of view, the Amendment 
derrumstrutcs thnt no such purpose was intended and 
on the contrary shows thnt it was drawn with the object of 
mainta.ining the limitations of the Constitution and 
harmonizing their operation. We say this becamre it is 
to be observed that although from the <late of tbe Hylt.on 
Case because of statements made in the opinions in that 
case it had come to be accepted that direct taxes in the 
constitutional sense were con.fined to taxes levied directly 
on real estate because of its ownership, the Amendment 
cont.a.ins nothing repudiating or challenging the ruling in 
the Pollock Case that the word direct had a broader 
significance since it embraced also taxes levied directly 
on per:sonal property because of its ownership, and there
fore the Amendment at least impliedly makes such wider 
significance a part of the Constitution-a condition which 
clearly demonstrates that the purpose was not to change 
the existing interpretation except to the extent necesso.ry 
to accomplish the result intended, that is, the preventiOn 
of the resort to the sources from which a taxed income 
was derived in order to ca.use a direct tax on the income 
to be a direct tax on the source itself and thereby to take 
an income tax out of the class of excises, duties and im
posts and place it in the claas of direct taxes. 
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We come then t.o ascertain the merits of the many 
<'onl.<'ntions mndc in the light of the Constitution as it 
now stands, tlaut. is to say, including within its terms the 
provisiom; of t.hc Sixteenth Amendment 88 correctly 
i11t.crprcted. We first dispose of two propositions asso.il
in~ the validity of the statute on the one band because 
of it.s rcpugnnncy to the Constitution in other ~pcct.K, 
nml especially because its enactment was not authorized 
hy the Hixt.cent.h Amendment. 

The stnlut<.~ wn." cmtctcd Oct.obcr 3, HH3, and provided 
for a gmerul ycnrly income tax from December t.o Decem
l 1t•r of each year. .Exceptionally, however, it fixed a fi11:1t. 
period emhracing only the time from March 1, t.o De
cember 31, HH3, anu this limited retroactivity i.'i assailed 
n.-.; repu~nnnt. to the due process clause of the J.'ifth Amend
ment. and us inconsistent with the Sixteenth Arncm.lment 
itself. Dut the <late of the retroactivity did not extend 
beyond the time when the Amendment WW:! operative, 
and there can be no dispute that there wwi power by 
virtue of the Amendment during that period to levy the 
tax, without apportionment, and so far us the limitations 
of the Constitution in other re:;pccts ure concerm .. 'll, the 
contention is not open, since in Stockdale v. Insurance 
Companies, 20 Wall. 323, 331, in sustaining a provision 
in a prior income tax law which was assailed because 
of its retroactive character, it was said: 

"The right. of Congress to hnvc imposed t.his tax by a 
new statute, although the mcn.c;ure of it wns governed 
hy the income of the past year, cannot be doubted; much 
less can it. be doubted that it could impose 1mch n tax 
on the income of the current year, though purt of that 
year had elapsed when the statute was passed. The joint 
resolution of .July 4th, 1864, imposed a tax of five per 
cent. upon all income of the previous year, although one 
tax on it had already been paid, and no one doubted the 
validity of the tax or attempted to resist it." 
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The statute provides that. the tax should not apply to 
enumcrnt('d organizations or corporations, such 88 labor, 
agricultural or horticultural organizations, mutual savings 
banks, et.c., and the argument is that 88 the Amendment 
aut.horized a ta.x on incomes "from whatever source 
derived," IJy implication it excluded the power to make 
these exemptions. But this is only a form of expressing 
the erroneous contention 88 to the meaning of the Amend
ment, which we have already disposed of. And so far 
a.o; t.his alleged illegality is based on other provisions of 
the Constitution, the contention is also not open, since 
it ww; expressly considered and disposed of in Flint v. 
Stone 1'racy Co., 220 U.S. 108, 173. 

Without expressly stating all the other contcntiom;, 
we sununarize them to a degree adequate to enable us to 
typify and dispose of all of them. 

1. The statute levies one ta.x called a normal tax on all 
incomes of individuals up to $20,000 a.nd from that o.mouut 
up by gradations, a progressively increasing tax called 
au additional tax, is imposed. No tax, however, is levied 
upon incomes of unmarried individuals amounting to 
$.1,000 or less nor upon incomes of married persons o.mount
ing to $4,000 or less. The progressive tax and the ex
empted amounts, it is said, are based on wealth alone and 
the tax is therefore repugnant to the due process clause 
of the Fifth Amendment. 

2. The act provides for collecting the tax at the source, 
that is, makes it the duty of corporations, etc., to retain 
and pay the sum of the tax on interest due on bonds a.nd 
mortgages, unle&'> the owner to whom the interest is pay
able gives a notice that he claims an exemption. This 
duty cast upon corporations, because of the cost to which 
tlwy are subjected, ii; asserted to be repugnant to due 
process of law as a tnking of their pro1)erty without com
pensation, and we recapitulate various contentions as to 
lfo~crimination agninst corporations aud against individ-
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un.ls predicated on provisions of the act dealing with 
t.he 1mhject: 

(n} Corporations indebted upon coupon o.nd registered 
l11111cls nr<~ discrimiuated ngn.inst, since corporn.tiom~ not RO 

i111ld1h•tl nrc relieved of nny labor or expense involved 
in cl<'<lucti11fl: n.nd pnying the taxes of inclividun.ls on the 
i11comc drrivcd from bonds. 

(h) or the clnss of corporations indebted as a.hove 
statrtl, the lnw further discriminates o.gninst those which 
hu\'c ns.c;umed the pnyment of taxes on their bonds, since 
nllhou~h some or nil of their bondholders may be exempt 
from tnxnl.io11, the corpor:itiom1 have no mcnns of 1uiccr
t.ai11i11g such foct, •nnd it woulcl therefore result that 
luxes would of ten he pnid by such corporations when no 
t:1xcs were owing hy the individunls to the Govcrmncnt. 

(c) The lnw cfo;criminatcs ngninst owners of corporate 
horuls in favor of individuals none of whose income is 
derived from such property, since bondholders nre, dur
ing the int.crvnl bet.ween the deducting nnd the pnying 
of the tn.x on their bonds, deprived of the use of the money 
1-10 withheld. 

(ti) A~nin corpornte bondholclem nrc cliscriminatcd 
11gni11st hccnusc the law do<'R not rclcnsc them frm:1 pay
Jlll'Ut. of t.nx<'R on their honds even nftcr t.hc tnxcs hnve 
h<'c'll deducted l•y the corpomtion, nnd therefore· if nftcr 
deduction the corporo.t.ion should £o.il, the bondholders 
would be compclk-d to pay the tax n. second time. 

(<~) Owncf2' of bonds the tnxcs on which have been 
U$surned by the corporation nre discriminated against 
lwcnusc the payment of the taxes hy the corpornt.iun dues 
not relieve the honclholders of their duty to include the 
i11come from such honds in mnking a return of all income, 
the result hcing a double payment of the to.xcs, labor and 
<'Xpcrasc in npplyin~ for o. refund, and a deprivation of the 
usP of the sum of the tnxes during the intcrvo.l which 
dnpst•s hcfon• tlwy nre l'cf undcd. 
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3. The provision limiting the amount of interest paid 
which may he deducted from gross income of corporations 
for the purpose of fixing the taxable income to interest 
on indebtedness not exceeding one-half the sum of bonded 
indebtedn~ss and paid-up capital stock, is also charged 
to he wanting in due process because discriminating be
tween different classes of corporations and individuals. 

4. It is urged that want of due process results from the 
provision allowing individuals to deduct from their gross 
income dividends paid them by corporations whose in
comes are taxed and not giving such right of deduction 
to corporations. 

5. W unt of due process is also ~rted to result from the 
fact that the act allows a deduction of $3,000 or $4,000 
to those who pay the normal tax, that is, whose incomes 
arc $20,000 or less, and does not allow the deduction to 
those whoBC incomes are greater than $20,000; that is, 
such persons are not allowed for the purpose of the ad
ditional or progressive tax a second right to deduct the 
S.'J,000 or $4,000 which they have already enjoyed. And a 
further violation of due process is based on the fact that 
for the purpose of the additional tax no second right to 
deduct dividends received from corporations is permitted. 

6. In various forms of statement, want of due process, 
it is moreover insisted, arises from the provisions of the 
act allowing a deduction for the purpose of ascertaining 
the tnxable income of stated amounts on the ground that 
the provisions discriminate between married and single 
people and discriminate between husbands and wives 
who are living together and those who are not. 

7. Discrimination and want of due process results, it iit 
said, from the fact that the owners of houses in which 
they live are not compelled to estimate the rental value 
in making up their incomes, while those who arc living 
in rented houses and pay rent are not allowed, in making 
up their taxable income, to deduct rent whicl1 they have 
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paid, and that want of due process also results from the 
fact tho.t although frunily expenses arc not as a rule per
mitted to be deducted from gross, to arrive at tnxahle, 
income, Canners nre permitted to omit Crom t.heir income 
retun1, certnin products of the fam1 which nre sm1ceptihle 
of use by them . for sustn.ining their fnmilics <luring the 
yenr. 

So far as these numerous nnd minute, not to MY in 
mnny r~pccts hypercrit.icnl, contentiuns nrc based upon 
nn a..c;sumed violation of t.l1e unifonnity cln.use, their wnnt 
of legal merit is nt once nppnrent, l'lince it is settled thnt 
thnt clnu~e cxncts only n gcogrnphic:il uniformity nnd 
there is not n semblance of ground in nny or the proprn"i
tions for nssuming thnt n violation of such unifonnity is 
complained or. Kmm•Umt v. Moorr, li8 U.S. 41; Pattnn 
v. Brady, 184 U. S. (;08, U22; Fliul \'. Stone Trac!J Co., 
220 U. S. 107, 158; Billi11gs v. U11itcd States, 232 U. S. 
608, 622. 

So far ns the due proc~ rl:msr. or the Fifth Amendment 
is relied upon, it suffices to sny thnt there is no basis for 
such reliance since it is cqunlly well Ref.tied that such 
clause is not n limitation upon the taxing power conferred 
upon Congre;.q hy the Con:-;t.itution; in other wonls, thut 
the Constitution ti~ not conflict wit.h itself by conferring 
upon the one hnnd a taxi11g pow,•r und to.kin~ the so.me 
power nway on the other hy the limit:1tions or the due 
process clause. Treat v. ll' /tile, 181 U. S. 264 ; l'atto11 , •. 
Brady, 184 U.S. 608; lltcCmy v. ll11iled States, 195 U.S. 
27, 61; Flint v. Stone Tmc11 Co., .ompm; Billings , .. United 
Stat.es, 232 U.S. 261, 282. An<l no chnngc in the situu.tion 
here would nrise even if it he conceded, as we t.hink it 
must be, thut this doctrine would hnve no npplicntion in 
n case where ult.hough there was n seeming exercise of the 
tnxing powel', the act complained of wus so arbitrary us 
to constrain t.o the conclusion tlmt it. wns not the exertion 
of taxation but n confiscation of property, that is, 11 taking 
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of the so.me in violation of the Fifth Amendment, or, 
whnt is equivalent thereto, was so wanting in basis for 
clnR~ificat.ion as t.o produce such a gross and patent in
c<iunlity ns to inevitnhly lend to the same conclusion. 
Wu Rny this hccamm none of the propositions relied upon 
in the rcmotnst degree present such questions. It is true 
th:Lt it is clabonLtely insisted that although there be no 
express ccmstitutionnl provision prohibiting it, the pro
grcs.~ive f enture of the tax causes it to transcend the con
ception of all taxation o.nd to be n mere nrbitmry nbuse 
of power which must be treated o.s wanting in <lue process. 
But. the proposition disregards the fa.ct that in the very 
early history of the Govenunent a progressive tax wns 
imposed by Congress nnd thnt such authority was exerted 
iu some if uot nil of the various income taxes enacted prior 
to 1894 to which we have previously adverted. And over 
nml nhovc nil this the contention but <lisregards the fur
ther fact that its nhsolute want of foundation in reason 
wa.~ plainly pointed out in Knowlton v. Moore, supra, and 
the right to urge it was necessarily foreclosed by the ruling 
in t.hnt ca.C\C made. In this situation it is of course super
fluous to sn.y that arguments as to the expediency of 
levying such ta.xes or of the economic mistake or wrong 
involved in their imposition are beyond judicial cog
niznncc. Besides this demonstration of t.he want of merit 
in the contention based upon the progressive feature of 
the tax, the error in the others is e<1unlly well established 
either by prior decisions or by the n<lcqunte bases for 
cla.~~ificntion which are apparent on the face of the as
suile<l provisions, thnt is, the distinc:tion between in
di vidunls and corporations, the difference between various 
kinds of corporations, etc., etc. Knowlton v. Moore, supra; 
Flint v. Stone Trac1J Cu., supra; Billings v. United Stalt:s, 
81tpra; National Bank v. Commonwettlth, 9 YI all. 353; 
National Safe Deposit Co. v. Illinois, 232 U. 8. 58, 70. 
lu fnct, comprehensively i-;urveyiug nil the contentious 
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relied upon, aside from the erroneous construction or the 
Amendment which we have previously disposed or, WC 

cannot escape the conclusion that they all rest upon the 
mistaken theory that although there be differences hc
twecn the subjects taxed, to difl'erentJy tax them tran
scends the limit or taxation and amounts to a want of due 
process, and that where a tax levied is believed by one 
who resists its enforcement to be wanting in wisdom and 
to operate injustice, from that ract in the nature of 
things there arises a want of due process of law and a 
resulting authority in the judiciary to exceed its powerR 
and correct what is a.~umed to be mistaken or unwise 
exertions by the legislative authority of its lawful powers, 
even although there be no semblance of warrant in the 
Constitution for so doing. 

We have not referred to a contention that because 
certain administrative powers to enforce the act were 
conferred by the statute upon the Secretary of the Trca.c;
ury, therefore it was void as unwarmntedly delegating 
legislative authority, because we think to state the prop
osition is to answer it. Field v. Clark, 143 U. S. 649; 
Buttfield v. Stranahan, 192 U. S. 470, 496; Oceanic Steam 
Navigation Co. v. Stranahan, 214 U. S. 320. 

Affirmed. 

Exhibit A 



UNITED STATES REPORTS 

VOLUME 240 

CASES ADJUDGED 

IN 

THE SUPREME COURT 

AT 

OCTOBER TERM, 1915 

CHARLES HENRY BUTLER 

BE PORTER 

THE BANKS LAW PUBLISHING CO. 
NEW YORK 

1916 

Exhibit 8-1 

Exhibit B 



Argument for Appellant 
omitted 

Exhibit B 



STANTON v. BALTIC MINING CO. 107 

240 U:S. Opinion of the Court. 

Mining Co. v. Massach:uaetl81 231 U. S. 68; Bank of Co
lumbia v. Okely, 4 Wheat. 235; Barbier v. Connolly, 113 
U.S. 27; Barrell v. Indiana, 229 U.S. 26; Beers v. Glynn, 
211 U. S. 477; Bell's Gap R.R. Co. v. Pennsylvania, 134 
U. S. 232; Berea College v. Kentucky, 211 U. S. 45; Bia:ck, 
Income Tax, §§ 32, 34; Blackstone, Commentaries, Vol. 2, 
p. 282; Blackstone, Commentaries, Vol. 2, p. 18; Bradley 
v~ Richmond, 227 U.S. 477; Brown-Forman Co. v. Kentucky, 
217 U.S. 563; Buford v. Houtz, 123 U.S. 320; Caldwell v. 
Fulton, 31 Pa. St. 475; Chicago Dock Co. v. Fral.ey, 228 
U. S. 680; Chicago, R. I. &: Pac. Ry. Co. v. Arkansas, 219 
U. S. 453; Clark v. Kansas City, 176 U. S. 114; Co. Lit. 
4 (a), 4 (b); Cook v. Marshall County, 196 U. S. 261; 
Cooley, Const. Law, p. 387; Cooley, Const. Lim., pp. 434, 
490; Coulrer v. Louisville & N. R.R. Co., 196 U.S. 599; Cov
ington v. First National Bank, 198 U.S. 100; Cox v. Texas, 
202 U.S. 446; Daly v. Beckett, 24 Beav. 114; Davidson v. 
New Orleans, 96 U. S. 97; Denver v. New York Trust Co., 
229 U.S. 123; District of Columbia v. Brooke, 214 U. S. 138. 

The Solicitor General and Mr. Assistant AUorne'IJ Gen
eral Wallace for the United States as amicus curire in 
support of the decree appealed from.1 

MR. CHIEF JusTICE WHITE delivered the opinion of the 
court. 

As in Brushaber v. Union Pacific R. R., ante, p. 1, this 
case was commenced by the appellant as a stockholder of 
the Baltic Mining Company, the appellee, to enjoin the 
voluntary payment by the corporation and its officers 
of the tax ~essed against it under the Income Tax 
section of the Tariff Act of October 3, 1913, c. 16, § 2, 38 
Stat. 166, 181. As the grounds for the equitable relief 

' 
1 For abstract of argument in this and other cases argued simulta

neously herewith, see p. 5, anle. 
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sought in this case so far as the question of jurisdiction 
is concerned are substant.i&lly the same as those which 
were relied upon in the BT'Ullhaber Case, it follows that the 
ruling in that case upholding the power to dispose of that 
controversy is controlling here and we put that subject 
out of view. 

Further also like the BTU8haber Case this is before us on 
a direct appeal prosecuted for the purpose of revie~g 
the action of the court below in dismissing on motion the 
bill for want of equity. 

The bill averred: "That, under and by virtue of the 
alleged authority contained in said Income Tax Jaw, if 
valid and constitutional, the respondent company is 
taxable at the rate of 1 per cent. upon its gross receipts 
from all sources, during the calendar year ending De
cember 31, 1914, after deducting (1) its ordinary and 
necessary expenses paid within the year in the mainte
nance and operation of its business and properties and (2) 
all losses actually sustained within the year and not com
pensated by insurance or otherwise, including deprecia
tion arising from depletion of its ore deposits to the limited 
extent of 5% uf the 'gross value at the mine of the out
put' during said year." It was further alleged that the 
company would if not restrained make a return for taxa
tion conformably to the statute and would pay the tax 
upon the basis stated without protest and that to do so 
would result in depriving the complainant as a stockholder 
of rights secured by the Constitution of the United States 
as the tax which it was proposed to pay without pro
test was void for repugnancy to that Constitution. The 
bill contained many averments on the following subjects 
which may be divided into two generic classes: (A) Those 
concerning the operation of the law in question upon 
individuals generally and upon other than mining corpora
tions and the discrimination 1 against mining corporations 
which arose in favor of such other corporations and in-
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dividuals by the legislation, as well as discrimination which 
the provisions of the act operated against mining corpora
tions because of the separate and more unfavorable 
burden east upon them by the statute than was placed 
upon other corporations and individuals-, averments all 
of which were obviously made to support the subsequent 
charges which the bill contained as to the repugnancy· 
of the law imposing the tax to the equal protection, due 
process and uniformity clauses of the Constitution. And 
(B) those dealing with the practical results on the com
pany of the operation of the tax in question evidently 
alleged for the purpose of sustaining the charge which the 
bill made that the tax levied was not what was deemed to 
be the peculiar direct tax which the SiXteenth Amend
ment exceptionally authorized to be levied without ap
portionment and of the resulting repugnancy of ·the tax 
to the Constitution as a direct tax on property because 
of its ownership levied without conforming to the regula
tion of apportionment generally required by the Constitu
tion as to such taxation. 

We need not more particularly state the avennents 
as to the various contentions in class (A), as their char
acter will necessarily be made manifest by the statement 
of the legal propositions based on them which we shall 
hereafter have occasion to make. As to the avennents 
concerning class (B), it suffices to say that it resulted 
from copious allegations in the bill as to the value of the 
ore body contained in the mine which the company worked 
and the total output for the year of the product of the 
mine after deducting the expenses as previously stated, 
that the five per cent. deduction permitted by the statute 
was inadequate to allow for the depletion of the ore body 
and therefore the law to a large extent taxed not the 
mere profit arising from the operation of the mine, but 
taxed as income the yearly product which represented 
to a large extent the yearly depletion or exhaustion of 
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the ore body from which during the year ore was taken. 
Indeed, the following alleged facts concerning the rela
tion which the annual production bore to the exhaustion 
or diminution of the property in the ore bed must be 
taken as true for the purpose of reviewing the judgment 
sustaining the motion to dismiss the bill. 

"That the real or actual yearly income derived by 
the respondent company from its business or property, 
does not exceed 1550,000. That, under the Income Tax, 
the said company ·is held taxable, in an average year, 
to the amount of approximately $1,150,000, the same 
being ascertained by deducting from its net receipts of 
Sl,400,000 only a depreciation of $100,000 on its plant 
and a depletion of its ore supply limited by law to 5% 
of the value of its annual gross receipts and amounting 
to . $150,000; whereas, in order properly to ascertain its 
actual income $750,000 per annum should be allowed to be 
deducted for such depletion, or five times the amount 
actually allowed.'' 

Without attempting minutely to state every possible 
ground of attack which might be deduced from the aver
ments of the bill, but in substance embracing every ma
terial grievance therein asserted and pressed in argument 
upon our attention in the elaborate briefs which have 
been submitted, we come to separately dispose of the 
legal propositions advanced in the bill and arguments 
concerning the two classes. 

Class A. Under this the bill charged that the provisions 
of the statute "are unconstitutional and void under the 
Fifth Amendment, in that they deny to mining companies 
and their stockholders equal protection of the raws and 
deprive them of their property without due process of 
law," for the following reasons: 

(1) Because all other individuals or corporations were 
given a right to deduct a fair and reasonable percentage 
~or losses and depreciation of their capital and they were 
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therefore not confined to the arbitrary 5% fixed as the 
basis for deductions by mining corporations. 

(2) Because by reason of the differences in the allow
ances which the statute permitted the tax levied was 
virtually a net income tax on other corporations and 
individuals and a gross income tax on mining corporations. 

(3) Because the statute established a discriminating 
rule as to individuals and other corporations as against 
mining corporations on the subject of the method of the 
allowance for depreciations. 

(4) Because the law permitted all individuals to deduct 
from their net income dividends received from corpora
tions which had paid the tax on their incomes, and did 
not give the right to corporations to make such deductions 
from their income of dividends received from other cor
porations which had paid their income tax. This was 
illustrated by the avennent that 99 per cent. of the stock 
of the defendant company was owned by a holding com
pany and that under the statute not only was the corpora
tion obliged to pay the tax on its income, but so also was 
the holding company obliged to pay on the dividends 
paid it by the defendant company. 

(5) Because of the discrimination resulting from the pro
vision of the statute providing for a progressive increase 
of taxation or surtax as to individuals and not as to cor
porations. 

(6) Because of the exemptions which the statute made 
of individual incomes below $4,000 and of incomes of 
labor organizations and various other exemptions which 
were set forth. 

But it is apparent from the mere statement of these 
contentions that each and all of them were adversely 
disposed of by the decision in the BTU8haber Case and they 
all therefore may be put out of view. 

Class B. Under this class these propositions are relied 
upon: 
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(1) That as the Sixteenth Amendment authorizes only 
an exceptional direct income tax without apportionment, 
to which the tax in question does not conform, it is th~ 
fore not within the authority of that Amendment. 

(2) Not being within the authority of the Sixteenth 
Amendment the tax is therefore, within the ruling of Pot
lock v. Farmers' Loan & Trust Co., 157 U.S. 429; 158 U.S. 
601, a direct tax and void for want of compliance with the 
regulation of apportionment. 

As the first proposition is plainly in conflict with the 
meaning of the Sixteenth Amendment 88 interpreted in 
the Brushaber Case, it may also be put out of view. As to 
the second, while indeed it is distinct from the subjects 
considered in the Brushaher Case to the extent that the 
particular tax which the statute levies on mining corpora
tions here under consideration is distinct from the tax on 
corporations other than ·mining and on individuals which 
was disposed of in the Brushaher Case, a brief analysis 
will serve to demonstrate that the distinction is one with
out a difference and therefore that the proposition is also 
foreclosed by the previous ruling. The contention is that 
88 the tax here imposed is not on the net product but in a 
sense somewhat equivalent to a tax on the gross product 
of the working of the mine by the corporation, therefore 
the tax is not within the purview of the Sixteenth Amend
ment and consequently it must be treated 88 a direct tax 
on property because of its ownership and 88 such void 
for want of apportionment. But BAide from the obvious 
error of the proposition intrinsically considered, it. mani
festly disregards the fact that by the previous ruling it 
was settled that the provisions of the Sixteenth Amend
ment conferred no new power of taxation but simply 
prohibited the previous complete and plenary power of 
income taxation ~essed by Congress from the begin
ning from being taken out of the category of indirect 
taxation to which it inherently belonged and being placed 
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in the category of direct taxation subject to apportion
ment by a consideration of the sources from which the 
income was derived, that is by testing the tax not by 
what it was-a tax on income, but by a mistaken theory 
deduced from the origin or source of the income taxed. 
Mark, of course, in saying this we are not here consider
ing a tax not within the provisions of the Sixteenth 
Amendment, that is, one in which the regulation of ap
portionment or the rule of uniformity is wholly negligible 
because the tax is one entirely beyond the scope of the 
taxing power of Congress and where consequently no 
authority to impose a burden either direct or indirect 
exists. In other words, we are here dealing solely with 
the restriction imposed by the Sixteenth Amendment on 
the right to resort to the source whence an income is 
derived in a case where there is power to tax for the 
purpose of taking the income tax out of the class of in
direct to which it generically belongs and putting it in 
the class of direct to which it would not otherwise belong 
in order to subject it to the regulation of apportionment. 
But it is said that although this be undoubtedly true as a 
general rule, the peculiarity of mining property and the 
exhaustion of the ore body which must result from work
ing the mine, causes the tax in a case like this where an 
inadequate allowance by way of deduction is made for 
the exhaustion of the ore body to be in the nature of 
things a tax on property because of its ownership and 
therefore subject to apportionment. Not to so hold, it is 
urged, is as to mining property but to say that mere fonn 
controls, thus rendering in substance the command of 
the Constitution that taxation directly on property be
cause of its ownership be apportioned, wholly illusory or 
futile. But this merely asserts a right to take the taxa
tion of mining corporations out of the rule established by 
the Sixteenth Amendment when there is no authority 
for so doing. It moreover rests upon the wholly fallacious 
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asswnption that looked at from the point of view of 
substance a tax on the product of a mine is necessarily 
in its essence and nature in every case a direct tax on 
property because of its ownership unless adequate allow
ance be made for the exhaustion of the ore body to result 
from working the mine. We say wholly fallacious as
sumption because independently of the effect of the op
eration of the Sixteenth Amendment it was settled in 
Strallon'8 Independence v. Howbert, 231 U. S. 399, that 
such a tax is not a tax upon property as such because of 
its ownership, but a true excise levied on the results of 
the business of carrying on mining operations (pp. 413 
et seq.) 

As it follows from what we have said that the conten
tions are in substance and effect controlled by the Brush
aber Case and in so far as this may not be the case are 
without merit, it results that for the reasons stated in the 
opinion in that case and those expressed in this, the 
judgment must be and it is 

MR. JusTICE McREYNOLDB took no part in the con
sideration and decision of this case. 
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Certlfted copies to 
Secretary of the T,_.. 

°'J&:vmenta In ratable 
proportions. 

April 12, 111.19 
[H. R.3677) 

[Public, No. 31) 

Canal Zone Code, 
amendment. 

49 Btat. 1004. 
48 U. B. o., Bnpp. 

IV, t 1371c. 

Dlsablllt:r retire· 
ment of emplo;pees; 
annuity. 

PrllNOI. 
Proof of conduct. 

PUBLIC LA..Ws--OBS. 49, :>8, 59-APR. 10, 12, 1939 [53 ST.A.T. 

or in part, together with the amount of each claim and the amount 
awanfed thereon, and (d) a statement of the reasons for the allow
ance or disa.llowance in each case. Ciertified copies of (a) and ( c) 
shall be transmitted by the Secretary of State to the SeCretary of 
the Treasury, who shall, after making the deduction provided for 
above, distribute in ratable proportions, among the persons in whose 
favor awards shall have been made, or their assignees, heirs, execu
tors or administrators of record, according to the proportions which 
their respective awards shall bear to the whole amount available 
from time to time for such distribution, such moneys as may have 
been received into the Treasury in virtue of the agreement of 
November 9-12, 1938. 

Approved, April 10, 1939. 

[CHAPTER 58] 
AN ACT 

To amend the Canal Zone Code. 

Be it eriacted by the Senate and HOU8e of Representatilves of th6 
United States of America in Oongresa assembled, That the first par.a.
graph of subsection (b) of section 94 of title 2, Canal Zone Code, 
as amended by section 2 of the Act of June 24, 1936 (49 Stat. 1904), 
is amended to read as follows: 

"(b} Any employee to whom this article applies who shall have 

Reinstatement 
claims. 

Limitation. 

served for a total period of not I~ than five years, and whoJ before 
becoming eligible for retirement under the conditions denned in 
section 92 of this title, shall have become totally disabled for useful 
and efficient service in the grade or class of position occupied by 
the employee, by reason of disease or injury not due to vicious habits, 
intemperance, or willful misconduct on the part of the employee, 
shall upon his own application or U{>On request or order of the Gov
ernor of the Panama Canal, be retired on an annuit:y computed in 
accordance with the provisions of section 96 of this title: Pro'Vided, · 
That proof of freedom from vicious habits, interuperance, or willful 
misconduct for a period of more than five years next prior to becom
ing so disabled for useful and efficient service, shall not be required 

of in any case; and the claim of any employee which was or would have 
been disallowed under this section by reason of the requirement of 
such proof with respect to a longer period than five years, shall upon 
request of the applicant be reinstated, and shall thereupon be redeter
mined under the provisions of the section as herein amended : Pro
vided further, That such claim is now on file with the Civil Service 
Commission or is executed within six months from the enactment of 
this Act. 

April 12, 1939 
(H. R. 3790) 

[Public, No. 32) 

Public Salary Tax 
Act of 1939. 

"Gross Income", def· 
lnltlon amended. 

AllU,p.9. 
I. R. C. § 22 (a). 

Approved, April 12, 1939. 

[CHAPTER 59] 
AN ACT 

Relating to the taxation of the compensation of public officers and employee& 

Be it ena.cted by the Senate O;Tld, House of Repeaentativea of the 
United States o~ America in Oongress assembled, That this Act may 
be cited as the ' Public Salary Tax Act of 1939". 

TITLE I 

Sl!lC'l'IoN 1. Section 22 (a) of the Internal Revenue Code (relating 
to the definition of "gross income") is amended by inserting after the 
words "compensation for personal service" the following: ("includ
ing personal service as an officer or employee of a State, or any 
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political subdivision thereof, or any agency or instrumentality of 
an:y one or more of the foregoing)". 

Sm. 2. Section 116 (b) of the Internal Revenue Code (exempting 
compensation of teachers in Alaska and Hawaii from income tax) 
is repealed. . 

SEO. 3. Section 22 (a) of the Internal Revenue Code is amended 
by adding at the end thereof a new sentence to read as follows: 
"In the case of judges of courts of the United States who took office 
on or before June 6, 1932, the compensation received as such shall 
be included in ~ss income". 

SEC. 4. The United States hereby consents to the taxation of com
pensation, received after December 31, 1938, for personal service 
as an officer or employee of the United States, any Territory or 
possession or political subdivision thereof, the District of Columbia, 
or a.ny agency or instrumentality of any one or more of the fore
going, by any duly constituted taxing authority having jurisdiction 
to tax such compensation, if such taxation does not discriminate 
against such officer or employee because of the source of such 
compensation. 

TITLE II 

SEC. 201. Any amount of income tax (including interest, additions 
to tax, and additional amounts) for any taxable year begi.nnin~ prior 
to January 1, 1938, to the extent attributable to compensation for 
personal service as an officer or employee of a State, or any political 
subdivision thereof, or any agency or instrumentality of any one 
or more of the foregoing-

( a) shall not be assessed, and no proceeding in court for the collec
tion thereof shall be be~n or prosecuted (unless pursuant to an 
assessment made!rior to Januarv 1, 1939); 

(b) if assesse after December 31, 1938, the assessment shall be 
abated, and any amount collected in pursuance of such assessment 
shall be credited or refunded in the same manner as in the case of 
an income tax erroneously collected ; and 

( c) shall, if collected on or before the date of the enactment of this 
Act, be credited or refunded in the same manner as in the case of an 
income tax erroneously collected, in the following cases--

(1) Where a claim for refund of such amount was filed before 
January 19, 1939, and was not disallowed on or before the date 
of the enactment of this A.ct; 

(2) Where such claim was so filed but has been disallowed and 
the time for beginning suit with respect thereto has not expired 
on the date of the enactment of this Act; 

(3) Where a suit for the recovery of such amount is pending 
on the date of the enactment of this Act; and 

(4) Where a petition to the Board of Tax Apreals has been 
filed with respect to such amount and the Board s decision has 
not become final before the date of the enactment of this A.ct. 

S:r.o. 202. In the case of any taxable year beginning aft~r December 
31, 1937, and before January 1, 1939, compensation for personal 
service as an officer or employee of a State, or any political subdivision 
thereof, or any agency or instrumentality of any one or more of the 
foregoing, shall not be included in the gross income of any individual 
under Title I of the Revenue Act of 1938 and shall be exempt from 
taxation under such title, if such individual either-

(a) did not include in his return for a taxable year beginning after 
December 31, 1936, and before January 1, 1938, any amount as com
pensation for personal service as an officer or employee of a State, or 
any political subdivision thereof, or any agency or instrumentality 
of any one or more of the foregoing; or 
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(b) did include any such amount in such returnt but is entitled 
under section 201 of this Act to have the tax attributable thereto 
credited or refunded. 

SEC. 203. An~ amount of income tax (including interest, additions 
to tn.x, and additional amounts) collected on, before, or after the date 
of the enactment of this Act for any taxable year beginning prior to 
January 11 1939, to the extent attributable to compensation for J?er
sonal service as an officer or employee of a State, or any political 
subdivision thereof, or any agency or instrumentality of any one or 
more of the foregoing, shall be credited or refunded in the same 
manner as in the case of an income tax erroneously collected, if 
claim for refund with respect thereto is filed after January 18, 1939, 
and the Commissioner of Internal Revenue, under regulations pre
scribed by him with the approval of the Secretary of the Treasury, 
finds that disallowance of such claim would result in the application 
of the doctrines in the cases of Helvering aO'ainst Therrell (303 U. S. 
218), Helveripg against Gerhardt (304 U.S. 405), and Graves et al. 
against New York ex rel O'Keefe, decided March 27, 1939, extending 
tlie classes of officers and employees subject to Federal taxation. 

SF.C. 204. Neither section 201 nor section 203 shall appl:y in any 
case where the claim for refund, or the institution of the suit, or the 
filing of the petition with the Boa.rd, was, at the time filed or begun, 
barred by the statute of limitations properly applicable thereto. 

S:ec. 205. Compensation shall not be considered as compensation 
within the meaning of sections 201, 202, and 203 to the extent that 
it is pa.id directly or indirectly by the United States or any agency 
or instrumentality thereof. 

SEC. 206. The tierms used in this Act shall have the same meaning 
as when used in Chapter I of the Internal Revenue Code. 

Sm. 207. No collection of any tax (including interest, additions 
to tax, and penalties) imposed by any State, Territorry, pos.ses&on, 
or local taxing authority on the compensation, received before Ja.nu-. 
ary 1, 1939, for personal service as an officer or employee of the 
United States or any agency or instrumentality thereof which is 
exempt from Federal income taxation and, if a corporate agency or 
instrumentality, is one (a) a majority of the stock of which is 
owned by or on behalf of the Umted States, or (b) the power to 
appoint or select a majority of the boa.rd of directors of which is 
exercisable by or on behalf of the United States, shall be made after 
the date of the enactment of this Act. 

Sm. 208. This title shall not apply with r~t to any officer or 
employee of a. State, or any political subdivision thereof, or any 
agency or instrumentality of any one or more of the foregoing, after 
the secretary of the Treasury has determined and proclaimed that 
it is the policy of such State to collect from any individual any tax, 
interest, 8.dditions to tax, or penalties on account of compensation 
received by such individual prior to l anua.ry 1, 1939, for personal 
service as an officer or employee of the United States or any agency 
or instrumentality thereof. In making such determination the Sec
retary of the Treasury shall disregard the taxation of officers and 
employees of any corporate agency or instrumentality which is not 
exempt from Federal income taxation, or which if so exempt is one 
(a) a majority of the stock of which is not owned by or on behalf 
of the United States and (b) the power to appoint or select a 
majority of the board of directors of which is not exercisable by or 
on behalf of the United States. 
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SEO. 209. In the case of the judges of the Supreme Court, and of 
the inferior courts of the United States created under article Ill of 
the Constitution, who took office on or before June 6, 1932, the 
compensation received as such shall not be subject to income tax under 
the Revenue Act of 1938 or any prior revenue Act. 

SEc. 210. For the plll'J>oses of this Act, the term "officer or 
employee" includes a member of a legislative body and a judge or 
officer of a court. 

Sro. 211. If either title of this Act, or the application thereof to 
any person or circumstances, is held invalid, the other title of the Act 
shall not be affected thereby. 

Approved, April 12, 1939. 

(CHAPTER 60] 
AN ACT 

To authorize and direct the Comptroller General of the U.aited States to allow 
credit for all outstanding disallowances and suspensions in the accounts of the 
disbursing officers or agents of the Government for payments made to certain 
employees appointed by the United States Employees' Compensation Com
mission. 

Be it enacted b'!/ the Senate and House of Representatives of the 
United States of America in Congress assembled, That notwith
standing the provisions of section 203 of the Act of June 30, 1932 
( 47 Stat. 403), as continued in effect during the fiscal years 1934 
and 1935 by section 4 (a) of the Act of March 3, 1933 ( 47 Stat. 1513), 
and section 24 of the Act of March 28, 1934 (48 Stat. 522), the 
Comptroller General of the United States is hereby authorized and 
directed to allow credit for all otherwise proper payments made to 
employees appointed by the United States Employees' Compensation 
Commission, without approval by the President of the United States, 
to fill vacancies resulting from the advancement of employees of lower 
grades in connection with the filling of a vacancy which the President 
had authorized to be filled; and no amount so paid shall be charged 
against or recovered from the employees to whom such payments 
were made. 

Approved, April 12, 1939. 

!CHAPTER 61] 
JOINT RESOLUTION 

Amending the joint resolution entitled "Joint resolution providing for the con
struction and maintenance of a National Gallery of Art", approved March 
24, 1937. 

Resolved by the Senate and Bouse of ReP1'esentativea of the UniJ,ed 
States of America in Congress assemlJled, That the last sentence of 
~tion 4 (a) of the joint resolution entitled "Joint resolution pro
nding for the construction and maintenance of a National Gallery of 
Art", approved March 24, 1937, is hereby amended to read as follows: 
"For tliese purposes, and to provide, prior to the completion of the 
National Gallerv of Art, for the protection and care of the works 
of art in said Gallery and for admmistrative and operating expenses 
and equipment preparatory to the opening of the Gallery to the 
public, there are hereby authorized to be appropriated such sums as 
Inay be necessary." 

Approved, April 13, 1939. 
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matter of law, 90, 92, 286 
Meskill, Judge, 279 
misapplication, 36 
Mishler, Judge, 279 
misdemeanor, 86, 142, 227, 234, 246, 255, 260, 273 

INDEX 

misrepresent, misrepresented, misrepresentation, 115, 278-279, 290, 304, 
309 

mistake of fact, 290, 304, 309 
mistake of law, 290, 304, 309 
Moon, David B., Judge, 229 
Morgan, J.P., 161 
Nixon, Richard M., President, 170-171 
Nelson, Laurel B., 220 
non statutory taxpayer, 95, 286-287, 330 
nontaxpayer (as defined by court), 65, 284, 301 
obligated to pay, 224 
on (one definition), 29 
Paine, Thomas, 241 
police power, 200, 225 
Politz, Judge, 277 
pre-trial, 224, 226-227, 248 
prima facie evidence, 69, 72-73, 95, 101-102, 105-106, 108, 116, 125, 

129, 180, 195-196,213,272,290-291,294,304,309-310 
principle (relating to the Pollock Case), 20, 25-27, 63, 327 
pro per, see in propria persona 
pro se, 238, 240, 244-246, 250, 252 
Puerto Rico, 206 

375 



THE BIGGEST "TAX LOQPHOLE" OF ALL 

pursuit, 57, 206 
quash, 138, 141 
question(s) of fact, 4, 227, 293 
question(s) oflaw, 317-318 
reasonable doubt, 89, 93, 231, 234 
Rockefeller, David, 161 
Rockefeller, Nelson A., 161 
Roosevelt, Franklin Delano, 114-115 
rules of evidence, 245 
rule (relating to the Pollock Case), 20, 22, 26, 63, 302, 327 
ruling (relating to the Pollock Case), 20-22, 25-27, 48-49, 63, 327 
self-representation, 238, 240-242, 244-245, 249, 251-252 
silently, 192, 195, 256 
Social Security Administration, 109, 114 
Social Security Board, 114-115 
special appearance, 239, 256 
standby counsel, 239-240, 245, 249 
State, defined at 199-200 
Subcommittee on Social Security (1953), 114 
subject to (defined), 31 
subject to (explained by court), 31, 67, 151, 266 
Subtitle A, 71-72, 80, 311, 331 
Subtitle C, 121, 126, 331 
summons, 135-145, 147-148, 194 
Superior Court, San Diego County, Case No. CRN 19641, 220 
tangible fruit, 9, 30, 37, 55, 62, 122, 264, 302, 310 
Tate, Judge, 276-277 
taxable income, defined at 72, 74 
taxable year, defined at 74 
taxpayer, defined at 65-66 
taxpayer's annual accounting period, 74, 80, 150, 269, 311 
tax protester, 153 
tobacco,67, 142, 151, 194,300 
Torruella, Judge, 280 
United States, defined at 199 
United States person, defined at 200 
unlawful, unlawfully, 58, 131, 270, 296, 305 
Vieira, Edwin, Jr., 165-167, 173, 323-324 
voluntary, 4, 27, 69, 81, 83, 114-116, 134, 152, 195-196, 218, 275, 282, 

304 

376 



INDEX 

W-2, 140, 305 
W-4, 82, 91-92, 95, 101-102, 106, 108, 180, 192, 196, 218, 256, 271-272, 

290-291,296,298-299,304-305,307,310,331 
wages, 6, 75, 78, 91, 104-105, 115-117, 120-121, 124-128, 132, 170, 190, 

194,213-214,216,218,275,279,293,321,331 
Warburg, Max, 161 
Warburg, Paul, 161 
Washington, President, 243 
White, Chief Justice, 17, 24, 26, 29, 45, 48, 263 
willful, willfully, willfulness, 81, 83-86, 88-91, 95, 99, 107, 135, 148, 158, 

193, 197,219-220,255-256,259,263,272-273,298,307,316 
willful attempt to evade taxes, 81-82, 255 
willful failure to make return (willfully fails), 86, 91, 259, 272 
Wilson, Woodrow, President, 184 
withholding allowance certificate, 82, 92, 101, 256, 259, 310 
withholding exemption certificate, 101-104, 298-299 
withholding agent, 95, 123 
Zaritsky, Howard, 26 

377 



THE BIGGEST "TAX LOQPHOLE" OF ALL 

AUTHORITIES 

GENERAL 

1 Schwartz, 241 
American Jurisprudence, Vol. 48, Sec. 2, page 80, cited at 58 
Black's Law Dictionary, cited at 4, 31, 90, 273; ref. at 100, 205, 255 
California State Board of Equalization (B.O.E.), cited at 37; ref. at 216 
California Constitution, cited at 59; ref. at 233 
California Penal Code, section 987.8, 253 
California Revenue and Taxation Code, 224 
Congressional Record-Senate, June 17, 1909, cited 161 
Congressional Record-Senate, June 28, 1909, cited 162 
Congressional Record-House, March 27, 1943, cited at 30, 37, 76, 228, 

303, 317-318; ref. at 311 
Congressional Research Service Report No. 84-168A, 784/725, Some 

Constitutional Questions Regarding The Federal Income Tax (Updated 
September 26, 1984), cited at 26; ref. at 177 

Congressional Research Service Report No. 92-303A, 784/724, Frequently 
Asked Questions Concerning The Federal Income Tax (Updated 
March 13, 1992), 177 

Cooley, Const. Lim., 7th ed., 10, 13, 265, 303 
CRSR, see Congressional Research Service Report 
Declaration oflndependence, (1776), 167 
Federal Rules of Criminal Procedure, 258, 268 
Internal Revenue Manual, MT 9900-26 (1-29-75), cited at 135 
Judiciary Act of 1789, 1 Stat. 73, 243-244 
Revenue Act of June 5, 1794, 40, 42-43 
Revenue Act of August 5, 1861, Ch. 45, 12 Stat. 292, 7 
Revenue Act of July 1, 1862, Ch. 119, 12 Stat. 432, 177 
Revenue Act of June 30, 1864, Ch. 173, 13 Stat. 223, 46 
Revenue Act of August 27, 1894, Ch. 349, 28 Stat. 509, 25, 38-39, 48-49, 

51, 60, 75 
Revenue Act (Corporation Excise Tax) of August 15, 1909, Ch. 6, 36 Stat. 

11, cited at 12; ref. at 13, 35, 210, 291 
Revenue Act (Tariff Act) of October 3, 1913, Ch. 13, 38 Stat. 166, 16 
Revenue Act (Social Security Act) of August 14, 1935, Ch. 531, 49 Stat. 

620, 113, 115-120, 122, 124-126 131, 264 
Revenue Act (Public Salary Tax Act) of April 12, 1939, Ch. 59, 53 Stat. 

574, cited at 207-208; ref. at 196, 218 

378 



INDEX 

Revenue Act (Victory Tax) of October 21, 1942, Ch. 619, 56 Stat. 798, 6, 
215-216, 218 

Revenue Act (Current Tax Payment Act) of June 9, 1943, Chapter 120, 57 
Stat. 126, 213, 215-216 

Revenue Act (Individual Income Tax Act) of 1944, Ch. 210, 58 Stat. 234, 
215 

Senate Joint Resolution 39, 161 
Senate Joint Resolution 40, 162 
United States Constitution 

Article I, sec. 2, cl. 3, cited at 6; ref. at 15, 161, 264, 326 
Article I, sec. 7, cl. 2, cited at 186 
Article I, sec. 8, cl. 1, cited at 5, 130-131; ref. at 6, 124 
Article I, sec. 8, cl. 5, cited at 167 
Article 1, sec. 8, cl. 12, cited at 215 
Article I, sec. 9, cl. l, 167 
Article I, sec. 9, cl. 4, cited at 6,; ref. at 15, 161, 265, 326 
Article I, sec. 9, cl. 5, cited at 5 
Article I, sec. 10, cl. 1, cited at 168 
Article II, sec. 2, cited at 185 
Article II, sec. 3, cited at 185 
Article V, sec. 4, cited at 183 
Fourth Amendment, 135, 156, 245, 252 
Fifth Amendment, 121, 135-136, 138-141-142, 144-145, 156, 180, 193-

194, 218, 234, 245, 252, 277, 285, 287, 300, 332 
Sixth Amendment, 84, 142, 202, 234, 238-246, 252, 254, 259, 266 
Seventh Amendment, 167 
Ninth Amendment, cited at 59, 315; ref. at 252, 335 
Tenth Amendment, cited at 5; ref. at 123 
Fourteenth Amendment, 142, 201-202, 238, 285, 300 
Sixteenth Amendment, cited at 15, 38, 162; ref. at 15-27, 29-30, 33-36, 

38-39, 49, 51, 61-64, 68-69, 161-162, 193-194, 208, 263-264, 276, 
277-280,291,302,310,326,328-329,333 

Webster's Seventh New Collegiate Dictionary (1971), cited at 29; ref. at 
61 

Words and Phrases by West Publishing Company, 200 

379 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

CODE OF FEDERAL REGULATIONS 

26 CFR 31.3402(f)(2)-1 (a), cited at 104, 299 
26 CFR 31.601l(b)-2(a),293 
26 CFR 301.6109-l(c), cited at 106, 298 
26 CFR 301.6109-l(d), 109 
26 CFR 601.702-2(f), 159 

STATUTES 

2 u.s.c. 192, 261 
5 u.s.c. 552, 159 
5 U.S.C. 552(a), 159 
8 U.S.C. 1324a(b), 107, 298 
12 u.s.c. 411, 166 
18 U.S.C. 545, 260 
18 U.S.C. 3231, cited at 267; ref. at 274 
26 U.S.C. 1, cited at 71; ref. at 105 
26 U.S.C. 22(a) (1939 Code), 207 
26 U.S.C. 61, cited at 33, 75; ref. at 74-75, 267, 276 
26 U.S.C. 62, cited at 73; ref. at 152-153 
26 U.S.C. 63, cited at 72; ref. at 152-153 
26 U.S.C. 151, 72 
26 u.s.c. 161, 73 
26 U.S.C. 441(b), cited at 74; ref. at 73, 150, 152-153, 311 
26 U.S.C. 526(f) (1939 Code), 199 
26 U.S.C. 11 ll(b)(1939 Code), 199 
26 U.S.C. 1313(b), cited at 66; ref. at 150, 152-153, 311 
26 U.S.C. 3 lOl(a), cited at 127; ref. at 129, 132 
26 U.S.C. 3 lOl(b), cited at 127; ref. at 129, 132 
26 U.S.C. 311 l(a), cited at 128; ref. at 129 
26 U.S.C. 31 ll(b), cited at 128; ref. at 129 
26 u.s.c. 3121, 126-128 
26 U.S.C. 3128, cited at 126 
26 U.S.C. 3311, cited at 121 
26 U.S.C. 3401(a), 213 
26 U.S.C. 340l(c), cited at 196 
26 u.s.c. 340l(d), 214 
26 U.S.C. 3401(e), cited at 103 
26 U.S.C. 3402(a)(l), cited at 104-105; ref. at 91-93, 96 
26 U.S.C. 3402(a)(l)(B), cited at 105, 303 

380 



26 U.S.C. 3402(f)(2)(A), cited at 102, 299; ref. at 103 
26 U.S.C. 5001(a)(l), 67 
26 U.S.C. 5005(a), cited at 67; ref. at 310 
26 u.s.c. 5701, 67, 151, 300 
26 U.S.C. 5703(a)(l), cited at 67, 151, 300; ref. at 142, 267 

INDEX 

26 U.S.C. 6001, cited at 79; ref. at 69, 86-87, 141, 145, 150, 195, 267-269, 
311 

26 U.S.C. 6011, cited at 79; ref. at 69, 86-87, 108, 150, 195, 267-269, 293-
294, 311 

26 U.S.C. 6012, cited at 80; ref. at 69, 79, 86-88, 96, 150, 195, 212, 267-
269, 311 

26 U.S.C. 6020(b), cited at 197; ref. at 218 
26 U.S.C. 6109, cited at 106, 297; ref. at 109 
26 u.s.c. 6326, 285 
26 U.S.C. 6331(a), cited at 214; ref. at 215 
26 u.s.c. 6334, 214 
26 u.s.c. 6654, 86, 260 
26 U.S.C. 6723, cited at 107, 298; ref. 106 
26 U.S.C. 6724, cited at 107, 298 
26 U.S.C. 7201, cited at 81, 259; ref. at 82-83, 85-86, 91-92, 95, 192, 219, 

255-256,258,260,270,272,274 
26 U.S.C. 7203, cited at 86, 259-260; ref. at 81, 85, 88, 91-92, 95, 140, 

197,219-220,256,258,270,272,274,277-278 
26 U.S.C. 7205, cited at 91; ref. at 81, 92-96, 192 
26 u.s.c. 7402, 138 
26 u.s.c. 7441, 283 
26 u.s.c. 7442, 283 
26 U.S.C. 7601, cited at 143-144 
26 U.S.C. 7602, cited at 137; ref. at 138 
26 u.s.c. 7604, 138 
26 U.S.C. 7701(a)(9), cited at 199 
26 U.S.C. 7701(a)(l0), cited at 200 
26 U.S.C. 7701(a)(l 1), 137 
26 U.S.C. 7701(a)(l4), cited at 65-66; ref. at 150, 152-153, 284, 301, 311 
26 U.S.C. 7701(a)(30), cited at 200 
26 U.S.C. 7701(c), cited at 198; re£ at 199-200 
26 U.S.C. 7802, 175-176 
26 U.S.C. 7803, 175-176 
28 U.S.C. 1331, cited at 287; ref. at 288 
28 U.S.C. 1361, cited 288 

381 



THE BIGGEST "TAX LOQPHOLE" OF ALL 

28 U.S.C. 1651, cited 288 
28 U.S.C. 1654, cited at 243 
31u.s.c.301, 176 
31 u.s.c. 5101, 167 
42 U.S.C., c. 7 (Supp.) (1937), ref. at 120, 124 
42 U.S.C. 2000e-2(a), ref. at 107, 293 

382 



INDEX 

COURT CASES CITED 

Argersinger v. Hamlin, 407 U.S. 25 (1972), cited at 142, 246; ref. at 202 
Berger v. United States, 295 U.S. 78 (1935), cited at 146; ref. at 274 
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 

403 U.S. 388 (1971), 143, 148, 287, 288 
Bothke v. Fluor Engineers and Constuctors, Inc., 713 F.2d 1405 (9th Cir. 

1983), 143, 181,285,288 
Boyd v. United States, 116 U.S. 616 (1886), cited at 272; ref. at 135 
Brushaber v. Union Pacific R.R. Co., 240 U.S. 1 (1916), cited at 17-21, 

41, 263, 302; ref. at 16, 22-27, 29, 45-46, 48, 61-63,84, 88, 129, 265, 
274-280, 310, 326 

C.LR. v. Trustees of L. Inv. Ass'n., 100 F.2d 18 (7th Cir. 1938), cited at 95, 
287 

Central Olinois Public Service Co. v. United States, 435 U.S. 21 (1978), 
cited at 216 

Chaleff v. Superior Court for Los Angeles County, 69 Cal.App.3d 728 
(1977), 252 

Cheek v. United States, 498 U.S. 192 (1991), cited at 83; ref. at 84-85, 99, 
193 

Commissioner v. Glenshaw Glass Co., 348 U.S. 426, (1954), 36 
Corn et al. v. Fort, 95 S.W.2d 620 (Tenn. 1936), 57 
Crandall v. State of Nevada, 73 U.S. 35 (1867), cited at 201 
Curry v. Superior Court, 75 Cal.App.3d 221 (1977), cited at 248 
Dauberger, Appeals of Fred R., et al., State Board of Equalization of the 

California (March 31, 1982), cited at 37; ref. at 216 
Davis v. Boston & Main Railroad Co., 89 F.2d 368 (1937), 123 
Davis v. Edison Electric Oluminating Co. of Boston, et al., 89 F.2d 393 

(1937), 122 
Dawson v. Kentucky, 255 U.S. 288 (1921), cited at 12; ref. at 317 
Doe v. United States, 487 U.S. 201 (1987), 140 
Doyle v. Mitchell Bros. Co., 247 U.S. 179 (1918), 35 
Economy Plumbing and Heating Co. v. United States, 470 F.2d 585 (U.S. 

Ct. of Claims 1972), cited at 65, 180, 284, 301; ref. at 66, 101, 292, 
311 

Eisner v. Macomber, 252 U.S. 189 (1920), cited at 34-35, 61; ref. at 36, 
62,66, 71, 167,210,276 

Equal Employment Opportunity Commission (EEOC) v. Information 
Systems Consulting (!SC), CA3-92-0169, 107, 109, 293-294 

Exchange Bank v. County of Sonoma, 59 C.A.3d 608 (1976), 286 

383 



THE BIGGEST "TAX LOQPHOLE" OF ALL 

Faretta v. California, 422 U.S. 806 (1975), cited at 241-246; ref. at 239-
240, 248-253 

Federal Crop Insurance Corporation v. Merrill, 332 U.S. 380 (1947), 
cited at 157, 179 

Ficalora v. C.LR., 751F.2d85 (2nd Cir. 1984), cited at 279 
Fidelity Trust Co. v. C.LR., 141F.2d54, (3rd Cir. 1944), cited at 199 
Fisher v. United States, 425 U.S. 391 (1976), 136 
Flemming v. Nestor, 363 U.S. 603 (1960), cited at 113-114 
Flint v. Stone Tracy Co., 220 U.S. 107 (1911), cited at 10, 13-14, 201, 

265, 303; ref. at 12, 22, 29, 58, 78, 84, 88, 129, 216, 274, 291, 310 
Flora v. United States, 362 U.S. 145 (1960), cited at 4, 69, 304; ref. at 195 
Fuentes v. Shevin, 407 U.S. 67 (1972), 284 
Garner v. United States, 424 U.S. 648 (1976), 194 
Garvey v. Freeman, 397 F.2d 600 (10th Cir. 1968), 285 
Goldberg v. Kelly, 397 U.S. 254 (1970), 286 
Goss v. Lopez, 419 U.S. 565 (1975), 284 
Gouldv. Gould, 245 U.S. 151(1917),150 
Griswoldv. Connecticut, 381U.S.479 (1964), cited at 315 
Grosso v. United States, 390 U.S. 62 (1968), 145 
Hale v. Henkel, 201U.S.43 (1906), cited at 59-60 
Helvering v. Bruun, 309 U.S. 461 (1940), 36 
Helvering v. Davis, 301 U.S. 619 (1937), cited at 124; ref. at 119, 122, 

123, 132, 292 
Holloway v. Arkansas, 435 U.S. 475 (1978), 249 
Homan v. Employers Reinsurance Corp., 136 S.W.2d 289 (1939), 31 
Houston Street Corp. v. C.LR., 84 F.2d 821 (5th Cir. 1936), cited at 31, 

67, 151,266 
Hylton v. United States, 3 Dal. 171 (3 U.S. 171) (1796), cited at 42-45; ref. 

at 21, 41, 46, 48 
Internal Revenue Agent v. Sullivan, 287 F. 138 (W.D. N.Y. 1923), 135 
Jack Cole Co. v. MacFarland, 337 S.W. 2d 453 (Tenn. 1960), cited at 57; 

ref. at 88, 311 
Johnson v. Zerbst, 304 U.S. 458 (1938), cited at 254 
Kentucky v. Stincer, 482 U.S. 730 (1987), cited at 244-245 
Lane County v. Oregon, 74 U.S. 71 (1868), cited at 205 
Lassiter v. Department of Social Services of Durham County, North 

Carolina, 452 U.S. 18 (1981), 142 
Lewis v. United States, 680 F.2d 1239 (1982), cited at 163 
Lonas v. State, 50 Tenn. 377, cited at 57 

384 



INDEX 

Lonsdale v. C.lR., 661 F.2d 71 (5th Cir. 1981), cited at 276; ref. at 275, 
277,280 

Luck v. Buffalo Lakes, Tex.Civ.App., 144 S.W.2d 672 (1940), 273 
Matthews v. Eldridge, 424 U.S. 319 (1976), 284 
McCulloch v. Maryland, 17 U.S. 316; 4 Wheat. 316 (1819), 150 
McKaskle v. Wiggins, 465 U.S. 168 (1984), cited at 240; ref. at 239, 241 
Merchant's Loan & Trust Co. v. Smietanka, 255 U.S. 509 (1921), cited at 

210 
Morrill v. Jones, 106 U.S. 466 (1882), 67 
Murdock v. Pennsylvania, 319 U.S. 105 (1943), cited at 58 
Pacific Fire Ins. Co. v. Murdoch Cotton Co., 193 Ark. 327, 99 S.W.2d 233 

(1936), 31 
Parker v. C.lR., 724 F.2d 469 (5th Cir. 1984), cited at 277; ref. at 278, 

280 
Peck & Co. v. Lowe, 247 U.S. 165 (1918), cited at 24, 302; ref. at 29, 61, 

310 
Penn Mutual Indemnity Co. v. C.lR., 277 F.2d 16 (3rd Cir. 1960), cited at 

11, 63-64, 151, 265, 301; ref. at 16, 30, 76 
People v. Andrews, 49 Cal.3d 200 (1989), cited at 248 
People v. Bigelow, 37 Cal. 3d 731 (1984), cited at 249 
People v. Doane, 200 Cal.App.3d 852 (1988), cited at 250 
People v. Joseph, 34 Cal.3d 936, (1983), cited at 250-251; ref. at 249 
People v. Kurbegovic, 138 Cal.App.3d 731 (1982), cited at 251 
People v. Long, 220 Cal.Rptr. 312 (1985), cited at 79 
People v. Mattson, 51 C.2d 777 (1959), cited at 251 
People v. McKenzie, 34 Cal.3d 616 (1983), cited at 251; ref. at 250 
People v. Reason, 37 N.Y.2d 351; 334 N.E.2d 572 (1975), 251 
People v. Zatko, 80 Cal.App.3d 534 (1978), cited at 252; ref. at 251 
Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895), cited at 39-

41, 48, 53-54, 302; ref. at 6, 25, 44, 64, 276 
Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601, (1895) (rehearing), 

cited at 25, 49, 52, 279; ref. at 42, 64 
Powell v. Alabama, 287 U.S. 45 (1932), cited at 240; ref. at 202, 253 
Redfield v. Fisher, 292 P. 813 (1930), cited at 58; ref. at 57, 84, 88, 311, 

317 
Russell v. United States, 369 U.S. 749 (1962), cited at 261-263; ref. at 259, 

267,269,274 
Sansone v. United States, 380 U.S. 343 (1965), 81 
Scar v. C.lR., 814 F.2d 1363 (9th Cir. 1987), cited at 283 
Shapiro v. United States, 335 U.S. 1 (1948), 144-146 

385 



THE BIGGEST "TAX LOOPHOLE" OF ALL 

Simmons v. United States, 390 U.S. 377 (1968), cited at 240; ref. at 244 
Smith, Louis C. v. United States, 236 F.2d 260 (8th Cir. 1956), 135 
Spreckels Sugar v. McClain, 192 U.S. 397 (1904), 22 
Springer v. United States, 102 U.S. 586 (1880), 46-48 
Stanton v. Baltic Mining Co., 240 U.S. 103 (1916), cited at 24, 263-264, 

280, 302; ref. at 16-17, 27, 29, 61-62, 84, 88, 193, 274-278, 292, 310, 
326 

Steiner v. United States, 229 F.2d 745 (9th Cir., 1956), cited at 260-261; 
ref. at 266-268, 272, 274 

Steward Machine Co. v. Davis, 301 U.S. 548 (1937), cited at 10, 119-122, 
264; ref. at 30, 76, 124, 129-130, 132, 151, 312 

Stratton's Independence v. Howbert, 231U.S.399 (1913), 35 
Twining v. New Jersey, 211 U.S. 78 (1908), cited at 202 
Tyler v. United States, 281 U.S. 497 (1930), cited at 9, 55, 264, 302-303; 

ref. at 30, 37, 122, 310, 312 
United States v. Argomaniz, 925 F.2d 1349 (11th Cir. 1991), cited at 139-

140; ref. at 194 
United States v. Ballard, 535 F.2d 400 (8th Cir. 1976), cited at 32; ref. at 

276 
United States v. Bass, 784 F.2d 1282 (5th Cir. 1986), cited at 92-93; ref. at 

91,94,96, 102,234,270-271 
United States v. Bisceglia, 420 U.S. 141 (1975), 143-144 
United States v. Bodwell, 66 F.3d 1000 (9th Cir. 1995), 142 
United States v. Brodie, 858 F.2d 492 (9th Cir 1988), 86, 234 
United States v. Burton, 737 F.2d 439 (5th Cir. 1984), 93 
United States v. Cruikshank, 92 U.S. 542 (1876), cited at 259; ref. at 267, 

274 
United States v. Daniels, 572 F.2d 535 (5th Cir. 1978), 240-241 
United States v. Doe, 465 U.S. 605 (1984), 136 
United States v. Dougherty, 473 F.2d 1113 (D.C. Cir. 1972), cited at 245, 

316; ref. at 249 
United States v. Francisco, 614 F.2d 617 (8th Cir. 1980), cited at 278 
United States v. Harris, 942 F.2d 1125 (7th Cir. 1991), 85 
United States v. Herzog, 632 F.2d 469 (5th Cir. 1980), 93 
United States v. Hicks, 947 F.2d 1356 (9th Cir. 1991), 211-212 
United States v. Kimball, 896 F.2d 1218 (9th Cir. 1980), 208-209 
United States v. Kimball, 925 F.2d 356 (9th Cir. 1981), 209 
United States v. Lloyd R. Long, trial court No. CR-1-93-91 (D.C. E.D. 

Tenn. 1993), partial jury instructions cited at 88; ref. at 89, 90, 96 
United States v. Long, 618 F.2d 74 (9th Cir. 1980), 208-209 

386 



INDEX 

United States v. McAnlis, 721F.2d334 (1983), 142, 147 
United States v. McCarty, 665 F.2d 596 (5th Cir. 1982), cited at 277; ref. 

at278 
United States v. Merriam, 263 U.S. 179 (1923), 152 
United States v. Moore, 627 F.2d 830 (7th Cir. 1980), cited at 209; ref. at 

208 
United States v. Porter, 711 F .2d 1397 (7th Cir. 1983), cited at 196; ref. at 

145 
United States v. Poschwatta, 829 F.2d 1477 (9th Cir. 1987, cert. denied, 

484 U.S. 1064 (1988)), 85 
United States v. Roy G. Powell; Dixie Lee Powell, 955 F.2d 1206 (9th Cir. 

1991 (As amended 1992)), cited at 83, 85; 87, 99, 197 
United States v. Powell, 379 U.S. 48 (1964), cited at 138; ref. at 144 
United States v. Sitka, 845 F .2d 43 (2nd Cir. 1988), cited at 279-280 • 
United States v. Spencer, 439 F.2d 1047 (2nd Cir. 1971), cited at 246; ref. 

at249 
United States v. Sullivan, 274 U.S. 259 (1927), cited at 196 
United States v. Turano, 802 F.2d 10 (1st Cir. 1986), cited at 280 
United States v. Vadner, 119 F. Supp. 330 (E.D. Penn. 1954), 135 
United States v. Willie, 941F.2d1384 (10th Cir. 1991), 85 
Veazie Bank v. Fenno, 8 Wall. 533 (1860), 19 
Westerbrookv. Arizona, 384 U.S. 150 (1966), 251 

NOTE: The cases in the Wayne Litchford appeal brief 
have been omitted from this index since they are mostly 
California cases. The cases of Laureldale Cemetery and 
Edwards v. Keith shown on page 190 have been omitted 
from this index because they are simply not applicable to 
the "income" tax issues discussed in this book. 

387 



• This book has been written for the hard-working men and women of America. 

• This book has been written for the non-filer. 

• This book has been written for those who are thinking about no longer filing income 
tax returns. 

• This book includes a sample letter for revoking signatures on all previously signed 
documents in order to negate all prima facie evidence which would indicate the 
individual is subject to or liable for any tax whatsoever. 

• This book provides proof that an employer cannot refuse to hire an individual for not 
providing a "social security" number. 

• This book provides a sample letter to help the individual explain the facts to the 
employer. 

• This book provides a method for distinguishing a flawed argument from one that is 
legally sound, in order to prevent $500 civil penalties and convictions. 

• This book is hard-hitting in exposing the fraud of the so-called "income" tax, the so
called "social security" tax and the manipulation of the money supply, and tells who 
is responsible. 

• This book explains the Tax Court trap and explains the only viable and permanent 
solutions in order to avoid the quagmire of rules and regulations of the Internal 
Revenue Code and of the Tax Court. 

• This book provides needed information regarding a summons for books and records. · 

• This book is the result of over 16 years research on the subject of the so-called 
"income" tax. 

• In the author's usual writing style, heavily researched information has been 
explained in language we can all understand. 

There is no other book like it 
available! 

-----------~-----------
OTHER BOOKS 

The Best Kept Secret, "Taxpayer" v. Nontaxpayer was originally written in 1986 
and updated in 1996, with emphasis on the fact that the right to receive earnings or 
income is a right that cannot be taxed for revenue purposes. 

If You Are the Defendant was originally written in 1989 and updated in 1996, 
with emphasis on defending one's self against alleged violations of the revenue laws. 
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What is it that is actually being taxed? 

Is it people? Is it property? Or is it activities? 

There cannot be any intelligent conversation about a tax 

until the actual subject of the tax is known. 

Constitutional 
Class of tax Nature of tax Subject of tax Requirement 

Excises Taxable activities * Must be 

Indirect Duties Taxable events geographically 

laxes Imposts Taxable incidents uniform. 

Taxable occasions 

Capitation taxes People * Must be 

Direct Property apportioned 

taxes Property taxes (Which property?) among the 

(Be specific.) States. 

* See Penn M11111al /11dem11ity Co. v. C.l.R .. 277 F.2d 16. at I Q-20 (3rd Cir. 1960); 
Sre1mrd Machine Co. 1•. Dm·is. 30 I U.S. 548. at 58 1-582 ( 1937). 

• What is the subject of the so-called " income" tax? Is it people? 
Is it propelty? Or is it activities? 

• Tn which section, ir any. of the Internal Revenue Code does it 
impose a lax on that particular subject? 

• rf you can ' t find an answer that mee ts the constitutiona l 
requirement, don't feel alone . Neither can anyone else find a 
subject of an unapportioned tax that wou ld apply to most 
individuals. 

• If the subject of the tax cannot be found in the Code which 
meets the constitutional requirement for the imposition of that 
class of tax, how can it be proved that anyone is subject to or 
liable for any so-called "income" tax? 

The income tax is, therefore, not a tax on income as such. 1t is an excise tax with respect to certain 
acti vities and priv ilege which is measured by reference to the income which they produce. The 
income is not the subject of the tax: it is the basis for determining the amount of tax. 
House Congressional Record, March 27, 1943. page 2580. 

Indeed, the require ment for apportionment is pretty strictly limited to taxes on real and personal 
property and capitation taxes. 
Penn Mwual lndemniry Co. v. C. I. R .. 277 F.2d J 6, 19-20 (3 rd Cir. 1960). (Emphasis added.) 

The Biggest "Tax loophole" ofAll 
Common Low Copyrighl © 1997 by Otto Skinner, P.O. Box 6609. San Pedro, CA 90734 
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